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In the Court of Appeals of the District of Columbia. 


No. 2344. 

Thompson-Starrett Company, a Corporation, Appellant, 

vs. 

Edward Warren. 


a Supreme Court of the District of Columbia. 

At Law. No. 52098. 

Edward Warren, Plaintiff, 
vs. 

Thompson-Starrett Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above entitled cause, to wit: 

1 Declaration. 

Filed November 11,1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52098. 

Edward Warren, Plaintiff, 
vs. 

Thompson-Starrett Company, a Corporation, Defendant. 

First Count.—The plaintiff, Edward Warren, sues the defendant, 
The Thompson-Starrett Company, a body corporate, for reason to 
wit, that on the 17th day of September, A. D., 1909, the defendant 
was, still is, and had been for a long time pnor thereto, a general 
contractor and builder, and on or about the date aforesaid was 
engaged in erecting a building or buildings at a place in the Dis¬ 
trict of Columbia, near Georgetown, known as the United States 
1—2344a 
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Medical School Hospital; that in the course of said work it became 
and was necessary to employ bricklayers to erect the walls of said 
building or buildings, one of these said bricklayers being the plain¬ 
tiff herein, and as these several walls had progressed to a certain 
height above the ground it became and was necessary on the part of 
the defendant to erect a scaffold or scaffolds upon which these afore¬ 
said bricklayers could work and conveniently reach the wall or walls 
where they were laying the bricks; that the plaintiff herein was 
working upon one of these scaffolds aforesaid and it then and 
there became and was the duty of the defendant to con- 

2 struct those said scaffolds in a reasonably safe and careful 
manner, and of proper material so that the bricklayers work¬ 
ing thereon would have a reasonably safe place to work and be 
protected from the risk and danger of accident on account of the 
falling or breaking of said scaffolds; the defendant however, in 
disregard of these its said duties so carelessly and negligently con¬ 
structed and built the said scaffold upon which plaintiff was working 
and upon which he had been directed to work by defendant, by 
reason of said scaffold being improperly braced thus rendering it 
unsafe and unfit for the purpose intended, all which defendant knew 
or ought to have known by the exercise of reasonable care on its 
part, that while plaintiff was working thereon in the proper per¬ 
formance of his said duties and without knowledge or warning of 
the unsafe construction of said scaffold, the said scaffold by reason 
of the premises aforesaid suddenly gave way, broke and threw plain¬ 
tiff to the ground and in falling, said plaintiff struck the end of a 
board or plank, severely injuring and wounding him, causing to wit, 
a large left complete inguinal hernia and injuries to the skin in 
the region of the left groin; also injuries and bruises of the bowels, 
resulting in constant internal hemorrhages for many days and 
nights; that these injuries are of a most serious and permanent 
character and in addition to the great pain and suffering incident 
thereto which said pain plaintiff has suffered and will continue to 
suffer, his whole nervous system has sustained a severe shock caus¬ 
ing traumatic neurasthenia and has completely unsettled and un¬ 
strung the plaintiff; and this condition will continue for a long time 

in the future and will be permanent; that plaintiff has been, 

3 is, and will continue to be for a long time in the future 
wholly incapacitated for his work which is that of a brick¬ 
layer as aforesaid, causing to plaintiff large, pecuniary loss; and 
said injuries to the groin will necessitate a highly dangerous surgical 
operation, besides laying plaintiff under very heavy expense for 
medicine, surgeon, physicians, nursing, etc., in and about his en¬ 
deavor to be cured of his said injuries, amounting in all to the sum 
of $20,000.00. 

Wherefore plaintiff claims from the defendant by reason of the 
aforesaid premises the sum of $20,000.00 besides costs. 

Second Count.—The plaintiff, Edward Warren, further sues the 
defendant, the Thompson-Starrett Company, a body corporate, for 
reason, to wit, that on the 17th day of September, A. D. 1909, the 
defendant was, still is, and had been for a long time prior thereto a 
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general contractor and builder, and on or about the date aforesaid 
was engaged in erecting a building or buildings at a place in the 
District of Columbia, near Georgetown, known as the United States 
Medical School Hospital; that in the course of said work it became 
and was necessary to employ bricklayers to erect the walls of said 
building or buildings, one of these said bricklayers being the plain¬ 
tiff herein, and as these several walls had progressed to a certain 
height above the ground it became and ^ras necessary on the part of 
the defendant to erect a scaffold or scaffolds upon which these afore¬ 
said bricklayers could work and conveniently reach the wall or walls 
where they were laying the brick; that the plaintiff herein was 
working upon one of these scaffolds aforesaid and it then 

4 and there became and was the duty of the defendant to con¬ 
struct these said scaffolds in a reasonably safe and careful 

manner and of proper material so that the bricklayers working 
thereon would have a reasonably safe place to work and be pro¬ 
tected from the risk and danger of accident on account of the fall¬ 
ing or breaking of said scaffolds; the defendant however, in dis¬ 
regard of these, its said duties so carelessly and negligently con¬ 
structed and built the said scaffold upon which plaintiff was work¬ 
ing and upon which he had been directed to work by defendant, by 
reason of said scaffold being constructed of improper and defective 
materials of insufficient strength thus rendering it unsafe for the 
purpose intended, all of which defendant knew or ought to have 
known by the exercise of reasonable care on its part; that while 
plaintiff was working thereon in the proper performance of his 
said duties and without knowledge or warning of the unsafe con¬ 
struction of said scaffold, the said scaffold by reason of the premises 
aforesaid, suddenly gave way, broke and threw plaintiff to the 
ground and in falling, said plaintiff struck the end of a board or 
plank severely injuring and wounding him, causing, to wit, a large 
left complete inguinal hernia and injuries to the skin in the region 
of the left groin; also injuries and bruises to the bowels resulting 
in constant internal hemorrhages for many days and nights; that 
these injuries are of a most serious and permanent character and in 
addition to the great pain and suffering incident thereto which said 
pain plaintiff has suffered and will continue to suffer his whole 
nervous system has sustained a severe shock causing traumatic 

5 neurasthenia and has completely unsettled and unstrung the 
plaintiff ; and this condition will continue for a long time in 

the future, and will be permanent; that plaintiff has been, is, and 
will continue to be for a long time in the future wholly incapacitated 
for his work, which is that of a bricklayer as aforesaid, causing to 
plaintiff large pecuniary loss; and said injuries to the groin will 
necessitate a highly dangerous surgical operation besides laying 
plaintiff under very heavy expenses for medicines, surgeons, physi¬ 
cians, nursing, etc., in and about his endeavor to be cured of his 
said injuries, amounting in all to the sum of $20,000.00. 

Wherefore plaintiff claims from the defendant by reason of the 
aforesaid premises the sum of $20,000,00 besides coste. 

E. N. HOPEWELL, 
Attorney for Plaintiff. 
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Defendant's Pleas. 

Filed December 3, 1909. 

******* 

i 

The defendant, Thompson-Starrett Company, a corporation, for 
plea to the first and second counts of plaintiff’s declaration, says it 
is not guilty as alleged. 

SLEMAN & LERCH, 
Attorneys for the Defendant. 

6 Joinder of Issue. 

Filed December 3, 1909. 

******* 

Plaintiff joins issues upon defendant’s plea. 

E. N. HOPEWELL, 
Attorney for Plaintiff. 

Memorandum. 

April 3, 1911.—Verdict for plaintiff $7,660.00. 


Motion for New Trial. 

Filed April 7, 1911. 

******* 

Now comes the defendant, and moves the court for a new trial 
in the above entitled cause, and for reasons therefor shows to the 
court: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the verdict is contrary to the law as given to the jury by 
the court. 

4. That the court erred in instructing the jury. 

7 5. That the court erred in admitting evidence contrary 

to law. 

6. That the damages given by the verdict are excessive. 

SLEMAN & LERCH, 
Attorneys for Defendant. 

To E. N. Hopewell, L. J. Mather, Attorneys for Plaintiff: 

Please take notice that we will call the above motion to the atten¬ 
tion of Justice Anderson, on Friday, April 14th, at ten o’clock a. m., 
or as soon thereafter as counsel may be heard. 

SLEMAN & LERCH, 

* , . Attorneys for Defendant. 
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Motion in Arrest of Judgment. 

Filed April 7, 1911. 

******* 

Now comes the defendant and moves the court to arrest the judg¬ 
ment in the above entitled cause, and for reasons therefor shows to 
the court: 

1. That the plaintiff’s declaration states no cause of action. 

SLEMAN & LERCH, 
Attorneys for Defendant. 

8 To E. N. Hopewell, L. J. Mather, Attorneys for Plaintiff: 

Please take notice that we will call the above motion to the atr 
tention of Justice Anderson, on Friday, April 14th, at ten o’clock 
a. m., or as soon thereafter as counsel may be heard. 

SLEMAN & LERCH, 
Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, May 5, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. 

******* 

This cause coming on to be heard upon the defendant’s motion 
for a new trial and motion in arrest of judgment, and the same 
having heretofore been argued and submitted, it is considered that 
said motions be, and they hereby are overruled, and judgment on 
verdict ordered. 

Therefore, it is considered that the plaintiff herein recover 

9 against the defendant herein the sum of Seven thousand, 

Six hundred and sixty dollars ($7,660.00) with interest 

thereon from this date, being the money payable by said defendant 
to the plaintiff, by reason of the premises, together with the costs 
of suit, to be taxed by the Clerk, and have execution thereof. 

The defendant by its Attorneys in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia and the penalty 
of the bond on said appeal, to act as a Supersedeas, is hereby fixed 
in the sum of Ten thousand dollars ($10,000.00). 

Memoranda. 

May 24, 1911.—Supersedeas bond approved and filed. 

Time to submit bill of exceptions and file record extended to July 
15, 1911 inclusive. 

July 15, 1911.—Time to file transcript extended from day to day 
to September 15, 1911, inclusive. 
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10 Supreme Court of the District of Columbia. 

Friday, August 4, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

* * * * * * * 

The Court having signed the Bill of Exceptions taken at the 
trial of this cause, now orders the same of record nunc pro tunc. 
Ordered on Aug. 3, Tl, by Justice Anderson. 


11 Bill of Exceptions. 

Filed August 3, 1911. 

******** 

Be it remembered, that the above entitled cause came on for hear¬ 
ing on March 29, 30 and April 3, 1911, before Mr. Justice Anderson 
and a jury. 

And thereupon, after the jury had been duly sworn, and all the 
witnesses except the plaintiff excluded from the court room, the 
plaintiff, to maintain the issues on his part joined, called as a wit¬ 
ness Levi T. Smith, who testified in substance as follows: That he 
was employed as laborer in September, 1909, upon the work of con¬ 
struction of the Naval Hospital Buildings and had been so employed 
by defendant during the four months preceding; that he worked 
upon the particular scaffold in question during the two days previous 
to the day it fell; that the scaffold was constructed before the wit¬ 
ness and plaintiff went to work there; that witness was working on 
the scaffold when it fell and the day before that; that the scaffold 
was built on trestles, square trestles around certain brick piers which 
were being erected; the trestles being about four Teet five inches; 
that said scaffold was about five feet high, or a little more; that on 
the south side the ground had been filled, on the south side of the 
piers, and the trestles were set on bricks in the soft earth and the 
scaffold built thereon; that on the north side there was a grade 
left—it was quite solid; that the south side was filled in with 
soft dirt, and likewise on the east the same way all the w T ay 

12 across; that piers ran east and west, and there were two 
scaffolds, one on the lower side, the south side, and one on 

the north side, with horses on both sides, and there w’ere two boards 
put between each pier so as to have an aisle way to go around the 
piers; The trestles were braced with long strips from one trestle to 
the other each way; that the scaffold was about four foot wide all 
around, and about thirty or thirty-two feet long; that the boards 
placed on top of the trestles the main scaffold—were two inches 
thick by twelve inches wide; that the trestles were placed up on 
end about four feet apart, and were braced with long braces to hold 
them; that extending out over the sloping part of the hill 
either brick or thick pieces of lumber called “mud sills” kept the 
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horses in position—something you put under the horses to bring 
them up level and to hold them in the soft dirt—something for 
the horses to rest upon; that the lumber and brick would in turn 
rest upon the dirt ; that there was only one brick used under the 
lower side of the trestle as described above, and all of the trestles on 
the lower side (the south side), were supported in this manner on 
the filled earth; that witness was near Mr. Warren at the time of 
the accident, and Warren had just stepped down to get brick or 
mortar while working on one of the piers which he was finishing; 
witness went down with the scaffold when it fell; that at the time 
of the accident plaintiff and witness were the only men on the 
scaffold; there were three wheelbarrows of brick there, forty or 
fifty brick to the barrow, and there were a lot of bats and mortar 
(bats meaning one half and one quarter brick); these were on the 
north side of the scaffold, the scaffold that did not fall; on the 
south side there was a wheel-barrow of mortar. 

Q. All right. Now was there anything else there? A. I had a 
foot scaffold there. 

13 Q. You had a foot scaffold? A. Yes. 

Q. What do you mean by that? A. That is a board, a 
mortar box and one board, a foot wide, and a little brick pier with 
four bricks, or brick enough to make it as high as the mortar box, 
to stand on to finish out a pier. 

Q. So that the main scaffold not quite high enough, was supple¬ 
mented by this foot scaffold, as you term it? A. Yes. 

Q. And how high from the main scaffold did this foot scaffold 
reach? A. About a foot high. 

Witness had nothing to do with the construction of the scaffold, 
which was constructed by Frank James; whose business it was to 
construct scaffolds. Frank James was the scaffold builder there, 
and built the scaffolds all around; that witness saw him build it; 
that when Frank James was building that scaffold, witness saw him; 
that Mr. Joe Dougherty was over Frank James; that Mr. Dougherty 
is dead; that witness does not know T who directed James to build 
the scaffold or to build the scaffolds around there; Mr. Somers was 
the general superintendent; Mr. Mennell was the boss bricklayer, 
and Mr. Dougherty was the “boss,” looking after the work in general 
around there; that these men were around the work every now and 
then; of course they superintended the work; Mr. Dougherty w r as 
around there off and on every hour or half hour, or quarter of an 
hour, or something like that; that witness could not say exactly 
how* much Mr. Mennell or Mr. Somers w T ere there; that Mr. Somers 
was there off and on, around all day, one place and another, about 
as much as he could be; that the first day witness worked upon 
the scaffold there were ten men on it working and lots more material 
on it than the day it fell; that on the second day—the day before 
the accident—there were equally as many men and as much ma¬ 
terial as the first, and witness says there was eight to ten 

14 times as much material on the scaffold the day before as 
there was the day Warren fell; that it rained the night before 

Mr. Warren fell; that the accident happened about ten o’clock the 
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following morning, that after the scaffold fell witness went down 
and looked to see what was the cause of its falling and found a 
broken horse which was broken half in two; that both sides were 
broken and there was dry rot there; that witness has been handling 
lumber most all his life and was raised on a farm for twenty-five 
years; that dry rot in a piece of wood seems as though it was a fault 
in a piece of lumber as you might get it from the yard sometimes. 

“It is a kind of tree on the turn of a rot in the sap, and when it 
is drawn out it is soft in there;” 

It may be strong while green, but when it gets dry—when it 
dries out—it turns kind of moldy in the wood, like—kind of speckly 
when it dries out—and it soon snaps; that when a piece of sound 
lumber breaks, it splinters, and when affected with the dry rot, it 
breaks off square; that this trestle was snapped off square; that the 
trestle was built of one by four stuff, as near as he can come at it, 
and was braced on the corners; that this trestle that broke was an* 
old one—the only old one under the scaffold; that after the accident 
happened, witness examined all the trestles and found that the broken 
one was the only old one there; that this broken trestle disappeared 
the night of the accident; that it was there when he left there that 
night, but had disappeared the next morning, and witness has not 
seen it since; that Mr. Warren fell when the scaffold fell, and when 
he got up he had his hands to his head like this (indicating with 
his hands the back of his head), “and I was laughing at him, I 
went down with him. He was holding his hand to his head like 
that, and I asked him if he was hurt, and he turned around from 
there and got away from there, to see what it was.” 

15 On cross-examination the witness stated, that he had seen 

boys up there gathering firewood; that they were pretty well 
over the work and would pick up any old pieces of wood they saw; 
that there were about eight trestles in the thirty-one or thirty-two 
feet length of the scaffold; that they were braced generally with a 
board from one trestle to the other and put a nail in here and a 
nail in there and a nail in there (indicating); that that is the way 
they generally do it, but is not positive that is the way it was done 
that day; that he didn’t examine it close that day to see whether 
it was braced that way; that boards were laid along on top of the 
trestles, and were lapped over at the ends; that a foot scaffold was 
constructed on top of the scaffold proper, and was about a foot high, 
and was made by a board which was supported at one end by a 
mortar box tumed over, and at the other end by a little brick pier 
in which there might have been four or six brick—just high enough 
to raise about a foot—or there may have been eight in there; that 
witness started to work that morning with Mr. Warren; that no 
bricks or mortar were brought there that morning except by witness; 
that witness was the only man working on that scaffold that day 
(except Warren); that he had worked there about four months 
before the accident occurred; that Frank James built the scaffolds 
around there and there was another fellow used to work there by 
the name of Rideout; never heard of any trouble on any scaffolds 
on the work; there were seven buildings being built and this scaffold 
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Was built in connection with one of the last of the buildings being 
completed; that the same scheme of building scaffolds was 

16 employed on all of the buildings; that witness was not with 
Frank James when he was building the scaffold but saw him 

down there when he was building the one in question; that witness 
could not tell what part James was building; but he was carrying 
lumber there, and throwing up lumber on the scaffold as usual, like 
a man building a scaffold; he was carrying lumber there and putting 
lumber on these horses; that witness did not see James put the 
trestles in place, and did not see all of the boards put on top of the 
trestles; that he did not see any of these top boards broken after 
the accident, although examined around there after Mr. Warren 
fell; that the high point of the ground there w r as north, and the 
ground sloped away to the south and east (indicating); that at the 
east point there was a fill of from four to three feet; more than 
three feet; that a mud sill was a board put down upon the fresh 
earth, and a horse upon it, or a brick when the earth is solid—when 
soft we put a board on it; that this ground was soft; that witness 
does not know whether a board or brick was used on the scaffold in 
question; 

Q. Is it the usual way in building scaffold to put a brick or a 
board under it? A. Well, in case you need one you do that, but 
we don’t put anything under it if the ground is solid. It depends 
on whether you need it or not. If the floor is level you set the 
horses right on the floor, and if it is necessary, if one end is higher 
than the other, or anything like that, you put a board or a brick 
under it to make it level. 

Q. That is the regular way of doing it when you build a scaffold? 
A. Yes, sir. 

Q. You have seen that done a number of times? A. Yes, sir, 
I have. 

that two legs of the trestle broke—both sides; that witness saw the 
dry rot in the north leg of the trestle; that the other leg splintered. 

Q. You could not see that dry rot on the outside of your board, 
could you? A. No, sir, without examining it closely- 

Q. Not until after it fell, yes. Could you have seen it unless you 
had chipped it with a hatchet? A. Yes, sir; I could have seen it 
if I had looked at it. . 

17 Q. How closely would you have had to look at it? A. 
Well, I would have taken it in my hands and examined it. 

Q. Examined it carefully. A- Yes. 

Q. Suppose you had been constructing that scaffold there and 
you had picked this horse up with the others, would there have 
been anything about the appearance of that horse without a care¬ 
ful examination of it that would have indicated dry rot? A. 
Yes, the condition of the horse would not have allowed me to put 
it in especially if I had had others to put in. 

Q. Were there others there? A. I don’t know whether there 
were any more there at the time, but there was no horse but that 
to put under there. 

2—2344a 
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that there was still a right smart to do on the other buildings) 
thinks were still using trestles and scaffolds on the other buildings 
but it has been so long ago that witness does not know whether 
they had finished up on the other buildings or no. 

Mr. Lerch, counsel for defendant, called upon him about ten 
days before. Says on that occasion he said you could not see dry 
rot on outside except by examining it; denied that he said that 
only way you could see it was by taking a hatchet and chipping it 
because it was weather beaten. Mr. Lerch was accompanied by a 
gentleman. That witness told Mr. Lerch that if he had taken it 
up and examined it he could have told that the dry rot was there, 
and did not say that before you could have seen any evidence of 
dry rot in those legs, or either of them, you would have had to 
use a hatchet and chip it. (After counsel had called on witness to 
write his name on the blackboard) Witness admitted that he signed 
a statement January 15, 1910, at the Naval Hospital School, and 
identified his signature to a paper handed him. 

Q. Did you make this statement : “I examined the broken horse 
immediately after the accident and found that both legs were broken 
just about the center; I examined the break and found indications 
of dry rot; I cannot say whether this dry rot was apparent on the 
surface of the board, as what I examined was the break it- 
18 self. So far as I know the dry rot only appeared in the 
break and not on the surface of the board.” A. I signed 
that statement, sir. 

Q. Was not that true then? A. I didn’t say, I don’t think [ 
said that you couldn’t see it on the outside, that on the outside 
there wasn’t any dry rot. 

Q. You don’t think you said it? A. I signed that statement, 
all right. 

Q. Did you know what you signed? A. I think I did; that is 
I thought I did. 

That he guesses his memory was fresher four months after the 
accident than it is today and thinks that the statement he made 
then was probably correct; that he is 51 years of age. 

Mr. Lerch: I am through with this document, but if the court 
pleases, I do not understand that it is necessary for me to submit 
it to counsel for the other side. I do not propose to introduce it. 

The Court: He has a right to see it. You have cross-examined 
the witness, you have read the paper. 

Mr. Lerch: Yes sir. 

The Court: He has the right, at least for the purpose of re¬ 
examining the witness, to look at it. He has not a right, perhaps, 
to offer it in evidence, himself; that is to say he has not the abso¬ 
lute right; but he has a right to use it for the purpose of re-examin¬ 
ing the witness. 

Mr. Lerch: Your Honor will allow me an exception? 

The Court: Yes, you may have an exception. That when the 
accident occurred Mr. Warren had just stepped down off the foot 
scaffold to the main scaffold for brick and mortal* when he fell; 
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this is the pier here (indicating pier where accident happened.) 
Saw him step down. Was three or four feet away. 

Rained right smart the night before the accident. Made the 
ground wet and soft enough to get muddy as you walked across it. 

The front boards on top of scaffold are sometimes nailed. Doesn’t 
know whether front boards were nailed on this scaffold. Witness 
said he did not remember whether Mr. Howlett was sitting on the 
pile of lumber over at the next building or whether he was 

19 coming over; Hadn’t talked with Mr. Howlett until this 
morning when he saw and spoke to him; that he knows 

Mr. Howlett was a few feet away on some lumber or coming towards 
him because he came over to the building when this occurred; 
that he was not at the scaffold when it fell. 

On redirect examination said he could not sec the dry rot unless 
he closely examined the board, because the board had been out in 
the weather and, if the weather rains on it, and it dries out and 
the dust gets on it, and so oh, you could not see it so well. Taking 
a piece of lumber alone you can tell by its weight whether it has 
dry rot or not. 

At conversation with Mr. Lcrch and the other gentleman Mr. 
Lercli was the first to say anything about a hatchet, or cutting off 
the outside with a hatchet. 

That Mr. Warren was working on the second pier from the west 
end; that there were no other trestles around that job except the 
ones in use. 

And plaintiff, to further maintain the issues on his part joined, 
called as a witness Dr. Raymond Spear, a surgeon, in the Navy, 
and Instructor in surgery at the Navy Medical College, in this city, 
who testified substantially as follows: 

That he has practiced his profession for sixteen years; that he 
has had the plaintiff under his observation since the second of 
October, 1909; that he has not kept accurate account, but that 
plaintiff has come to see him some weeks once or twice, and other 
times at little longer intervals—on the average of once a week dur¬ 
ing the last eighteen months; that he examined plaintiff with Dr. 
Stokes, Surgeon General of the Navy, shortly after he was hurt at 
the hospital; that Dr. Grayson together with witness have had him 
under charge since the injury and that Dr. Hagner, of this 

20 city, examined him with witness last summer. 

That he saw plaintiff the first time about two weeks after 
he was injured; that he had a large hernia on his left side—a rup¬ 
ture; the bowel had come down in the groin and extended about 
the size of my hand (indicating). The intestines were covered 
merely by skin, the muscles had given away; there was no muscu¬ 
lar support for the intestines at that point; that there was the re¬ 
mains of a bruise, the skin was discolored, just as you may have 
a black eye, in that neighborhood, showing there had been a severe 
traumatism at this point; that he had been passing blood by his 
bowels; that he examined his bowels with a protoscope to determine 
where this hemorrhage came from; that there was no evidence that 
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this hemorrhage came from the lower twelve inches of the bowel, 
in the way of a hemorrhoid; that witness made several examinations 
with the protoscope, a tube put in his rectum, dilating his rectum 
and the lower part of his bowel, and under an electric light ex¬ 
amined him carefully and is positive on the point that this hem¬ 
orrhage came from a point higher in the bowel; that his explana¬ 
tion of the way this hemorrhage came is that the intestine twisted, 
had gotten between the muscles and kinked over and there had 
been an interference with the circulation at that point; that the 
pressure at this point had probably caused a little ulcer and these 
hemorrhages came from a little ulcer, probably at the point where 
the bowel was kinked; that as to the rest of the examination, Mr. 
Warren was in a highly nervous state; that he was completely un¬ 
strung. 

Mr. Lerch : I object to any evidence of his nervous condition. 
It is not admissible * * * under the De Shields case. I want 
to make my objection clear: That we object to any testimony 
with reference to a nervous condition claimed to have existed as 
the result of this accident to the plaintiff. 

21 The Court : Objection overruled. 

Mr. Lerch: And an exception noted? 

The Court: Yes. 

The witness further testified substantially in describing the nerv¬ 
ous condition of Mr. Warren as follows: That he was completely 
unstrung and was nervous, tremulous, easily moved to tears; and 
still has a tremor of his tongue; that he could not concentrate his 
thoughts; that he suggested an operation to him and he spoke of 
his wife, and at that time he cried; that his co-ordination with h»s 
arms was such that whereas ordinarily a man can touch the fingers 
in front with the eyes shut, he could not do so, and in fact cannot 
do so now; witness had Mr. Warren stand up, and he went through 
the ordinary tests that are used to test for affection of the nervous 
system. That he has had this vertigo and pain in the back of his 
head; that he has been suffering from an injury in the back of 
his head and complained a great deal about that* and witness had 
been watching him during these eighteen months; his condition 
has improved a little but that he is far from a normal man; that 
he does not believe he ever will regain his complete nervous tone; 
that he cannot sleep, is very forgetful, and has lost weight; 
that he is at a loss to answer a direct question as to the day of the 
month; that he can get the day of the week at times; that he is 
not in a fit condition to go to work; that he has a great deal of 
vertigo and cannot bend over to perform his work; that he couldn't 
begin to go on a scaffold; that he could not go to anv height, as he 
would probably fall off: 

Q. Are those the results of injuries of this nature? A. I should 
say they were. 

that an injury such as Mr. Warren has is often followed by 

22 a marked disturbance of the nervous system, just as the 
symptons he now presents; that the ulcer in plaintiff's intes- 
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tine is probably caused by the original traumatism of the bowel; 
that the lack of support has forced his bowel out and the bowel is 
kinked at this point, so that the circulation is probably interferred 
with; that blood does not get into the bowel properly, and the ulcer 
has probably formed; that is his opinion; that he has seen his 
clothes discolored several times with blood—probably personally 
seen blood on his clothes half a dozen times; that in connection 
with the other doctors he rendered a bill for one thousand dollars 
for the three doctors who have attended him; the services extending 
over 18 or 19 months. 

i 

On cross-examination witness testified substantially as follows: 
that Dr. Stokes saw the plaintiff probably half a dozen times in 
consultation, that Dr. Grayson saw him probably in the neighbor¬ 
hood of a hundred times; treated plaintiff entirely at the hospital; 
each of the three physicians, Dr. Stokes, Dr. Grayson and witness 
were to receive his one-third of $1,000; that Dr. Stokes wa« to re¬ 
ceive his one-third for the six consultations: never saw plaintiff 
before injury; never made physical examination of him until Oc¬ 
tober 2, 1909; doesn’t know whether Dr. Grayson had made an 
examination before that time; doesn’t think Dr. Stokes did: when 
he examined him on the 2nd of October, advised an operation for 
the cure of the hernia; an oneration might cure the hernia, but not 
absolutely: that in a simple uncomplicated hernia, such as non- 
traumatic hernia, the proportion of cures is about ninety-eight per 
centum but in traumatic hernia, complicated and ulcerated bowel, 
it is a much more serious condition; that plaintiff has had hem¬ 
orrhages recentlv and that witness imagines the intestines are prob¬ 
ably stuck together; that you can’t tell about that until vou get in 
there; that it might be necessary to do a resection of the intestines; 

that plaintiff suffers from constipation; that witness ad- 
23 vised an operation at that time, w T ould advise an operation 
now T , and has advised it from the time he first made the ex¬ 
amination to the present time; that it is a large hernia and has 
been supported by a supporter: it is too painful to reduce by a 
truss; that you can hold an ordinary hernia up with a truss but 
his is such that it cannot be held up by a truss: that plaintiff has 
been using a home made sunporter; that thev tried to fit him with 
a truss, but it is too painful, he cannot stand it. 

Q. Do I understand you right in saying that the hernia causes 
the nervous condition that you spoke of? A. No, I didn’t say so. 

Q. I said the traumatism sustained by the fall caused the hernia. 

Q. What do you mean by traumatism? A. An injury. 

Q. An injury sustained by the fall? A. The injury sustained 
by the fall caused the shock to his nervous system. 

Q. The shock to the nervous system- A. The result of the 

fall. 

Q. Whereabouts w T as his nervous system shocked? A. Well, the 
nervous system is situated in his brain and spinal column and nerves 
in general. 

Q. What portion of this nervous system was shocked? A. I 
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would say that his brain was affected to a certain extent, and probably 
his spinal column was jarred. 

Q. You do not know what Mr. Warren’s nervous condition was 
before the accident, do you? A. He said he had been working—I 
inquired- 

Q. He said he had been working- A. (Continuing:) Con¬ 

tinuously. 

Q. You never saw him before the accident, so you cannot tell of 
your own observation what his nervous condition was? A. He had 
the appearance of having been a normal man. 

Q. You cannot tell whether or not, then, his nervous condition, 

Q. He could work now, except for the hernia, could he not? A. 
He was working, and had been apparently in good health. 

Q. He could work now, except for the hernia, could he not? A. 
No, he could not. If he would go up on a scaffold any distance, or 
bend over he would probably fall. 

Q. Let me understand you fully. Do you testify that the nervous 
condition that he has is the result the direct result of his fall off 
the scaffold? A. I do. 

Q. And you testify to that without knowing what his condition 
was before the accident, without having seen him before the 
24 accident? A. I do. 

And plaintiff called as a witness Dr. Cary Travis Grayson, 
a surgeon in the Navy, at the present time attached to the President’s 
Yacht, the Mayflower, detailed there to look out for him on sea 
voyages and during his summer vacation, who testified substantially 
as follows: 

That he treated plaintiff professionally for hernia, the result of a 
fall, in September, 1909; that plaintiff came to him on the 20th 
day of September, 1909, and saw him every day until November; 
that in all he had attended plaintiff at least one hundred times, and 
during his absence Dr. Spear would look out for him; that at the time 
of the in jury he called in Dr. Stokes, Surgeon General of the Navy, 
in consultation; that Dr. Stokes saw plaintiff in consultation probably 
half a dozen times altogether; that he had not seen him in con¬ 
sultation with Dr. Stokes within the last three or four months; that 
last June he was called in consultation with Dr. Francis Hagner, 
and that they, Dr. Hagner, Dr. Spear and witness—examined plain¬ 
tiff together: that upon his first examination of plaintiff he found 
a large inguinal hernia on the left side, which had protruded down 
into his scrotum; that the injury sustained by the fall caused the 
shock to his nervous system. 

Witness further testified in substance that he found a great deal 
of bruising and a great deal of blood beneath the skin, showing that 
it was due to some injury; that in addition he was bleeding and 
showed evidence of blood on his clothing—bleeding from his bowel; 
that judging from the amount on his clothing the first day he saw 
him he should say the blood equalled about half a glassful—three 
or four tablespoonfuls—that this loss of blood is called a hemorrhage; 




?tt6taP90tt-8TAfcfci£Tt CO. V9. EbWAfcb WAAllfttf. 


15 


that these hemorrhages were continuous for ten days, but 

25 not in the enormous quantity it was in the beginning— 
it ceased gradually; that then there was an interval in which 

they stopped for several days and then there would be only a slight 
staining on his clothes for several weeks; that every time his bowels 
would move he would have a hemorrhage, and there would be a 
little oozing afterwards, that at times the quantity was not over a 
teaspoonful and then two or three days later there would be a 
larger quantity, and then he would go a day or two, and I would not 
see any evidence of hemorrhage at all; that plaintiff’s statement was 
that he would have a very little hemorrhage and would notice it 
when he had a stool, “there would be a bleeding” as he would 
express it. “The quantity I do not know.” That he last observed 
these symptoms in January; that the first ten days there was an 
oozing when there was no movement of the stool at all; that when he 
first examined plaintiff' he found him very nervous, and very much 
alarmed about himself, especially about the hemorrhage and his 
nervous condition. 

The witness further testified substantially as follows: tnat he 
attributed Mr. Warren’s nervous condition to the condition that then 
existed which was the result of the injury whicn he sustained, to 
the condition of this large hernia and this hemorrhage from his 
intestines; that when he would advise Mr. Vvarren to do things, 
he would be very emotional and would break down and cry; that 
he would forget instructions given him from day to day; that he 
frequently could not tell the day of the week; that he would cry 
about anything pertaining to himself; that his hands were in such 
state of tremor that if he closed his eyes, he could not touch his 
fingers together; that he tried to find the location of the hemorrhage 
from the bowel by the use of an instrument called a protoscope about 
12 inches long, which was inserted through the rectum up into 

26 the bowel, but could not locate it with that and concluded 
from that — the hemorrhage was somewhere away up in the 

bowel, beyond where he could get an instrument; that these hem¬ 
orrhages interfered with plaintiff ’s digestion, and with the movement 
of his bowels, as a result of which poisons were absorbed in his body, 
and it affected his nerves and his whole system; that he had great 
difficulty in being able to get his bowels to move at all; that witness 
advised him to be operated upon because he thought probably the 
intestine had become twisted or kinked and that probably an ulcer 
had formed; that he strongly advised an operation for fear the con¬ 
dition would grow worse and it did; that plaintiff would not be 
operated upon but at those times would break down and cry and that 
he could get no answer from him pro or con; that Dr. Stokes and Dr. 
Spear in consultation with him advised the operation but got the 
same result; that at times plaintiff’s condition would grow worse 
and then he would pick up a little bit for a week or two, and then 
get gradually worse; that he lost weight, perceptibly—doesn’t know 
how much—as he did not weigh him in the beginning, and his 
nervous condition is as you can see today; that the operation for 
hernia in plaintiff’s case would be a serious one and that he told 
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him so; that as a rule the operation for hernia is not serious—that 
from ninety-five to ninety-eight per centum of the cases recovered; 
but that Warren’s condition is probably a result of an injury to the 
bowel and that he does not know the extent of the injury; that it 
may necessitate removing a part of the bowel, as much as several 
inches, or even more; that it may be diseased; that there may be an 
ulcerated condition there and that he told plaintiff that would 
involve a very serious operation; that he told him to go and try 
to work and tried to encourage him from a nervous stand- 

27 point; that he suffered at the time (or had been suffering 
before that and had improved) from vertigo; would complain 

of staggering, that he advised him not to go up on any building 
or place where he could fall, for fear of injuring himself; but he 
could not work at all. That he last examined plaintiff day before 
yesterday, and found he had this large hernia, and his nervous 
condition unimproved, that if he was operated upon, the hernia— 
that he could not say, It is grave. That if hernia is nothing but 
a simple hernia, if his intestines are not ulcerated, or not adhered 
together, and a resection of the bowel is not required, his hernia I 
think would stand a chance to get well; that he would not advise 
him to be operated upon without expecting a great deal of con¬ 
sequences from the hernia standpoint; that as to his nervous con¬ 
dition he could not promise anything; does not know whether he 
will ever regain his normal condition again—would say the chances 
were very much against him; that in connection with Doctors 
Stokes and Spear he rendered Mr. Warren a bill for $1,000. 

On cross-examination the witness testified substantially as fol¬ 
lows: that he did not know Mr. Warren before the accident occurred 
and had not treated him before that time; that he did not know 
anything about his physical condition or his nerves before that 
time; that Mr. Warren’s nervousness was the result of the injury— 
the shock from the injury; that he was injured in his left inguinal 
region; that he also told him he was hit on the head; and the shock 
would be the result of the hemorrhage; that the hemorrhage was the 
result of the injury of the lick, that he received—that he evidently 
received; that he says an injury because it was not a hernia that 
would occur from the natural giving away of the muscles; 

28 that he showed he had struck himself against something 
that caused this condition of ecchymosis—a discoloration of 

the skin, just as a bruise, or as you would see a black discoloration 
as the result of a lick; that the nervousness was caused by the shock 
to his nerves as a result of this injury; that the hernia was caused by 
the injury; that the hernia indirectly caused the nervousness but 
that the chief cause was the fall; that you might fall off of a horse 
and hit your head and probably there would & nothing but a little 
bruise on your head; you would have no hernia but afterwards you 
would be nervous; that with Mr. Warren as best he can explain 
the nervousness was due as a result of the injury which produced 
this hemorrhage; that when a man loses a lot of blood it causes a 
great deal of excitement and it will unbalance his nerves; that Mr. 
Warren was afraid he was going to die; that when he told him this 



'raOMJ’SOtt-STAfcRBTT CO. VS. EDWAfcD WAfeRBST. 


1 ? 


Operation was a serious one and that he could not promise him what 
the outcome would be, he showed that he was very emotional, and 
was easily moved to tears; that he would break down and cry; that 
he thinks that condition was the result of the injury that he re¬ 
ceived from his fall and his hernia; that he does not say directly the 
result of the hernia, but the hernia was caused by this injury: 

Q. The hernia was caused by the injury, and the condition of his 
nerves was indirectly the result of the shock to his nervous system. 
Is that correct? A. Yes; as a result of the blood—of the hem¬ 
orrhage— 

that he could see plaintiff’s intestines for about twelve inches and 
that part was all right except that it showed it was bleeding from 
somewhere up above; that he could not see any further; that opera¬ 
tions for inguinal hernia are of very ordinary occurrence, and 
ordinarily when not produced by traumatism, successful; 
29 that he considered Mr. Warren’s serious because he did not 
know the condition of his bowel internally; that he might get 
in there and find an ulcerated condition and have to take out a por¬ 
tion of the bowel, and therefore considered it grave; that he did not 
know there was such an ulcerated condition but knew there was 
some serious condition in there where the bleeding was coming 
from; that he advised him not to wear a truss as the hole was so large 
the truss would bruise his intestines and make his condition worse; 
that he put a bandage on him; that he had seen Dr. Spear since he 
testified this morning and talked to him about the case in a general 
way; that Spear told him in a general way what he had testified 
about, that they had been talking about the case for the last 18 
months, there was nothing different at all; Witness says that War¬ 
ren’s nervous condition is produced by this injury; does not think 
he would have any nervous condition if he had not had the fall and 
the injury he has received. 

On re-direct examination witness testified in substance that he 
attributed the physical ills, as well as the nervous condition of 
Warren to this blow he received in the side. 

On re-cross examination witness testified in substance that the 
blow on the side combined with the fall caused the nervous condition; 
that the injury he received was the cause of the bleeding, the 
hemorrhage, and that he thinks the hemorrhage had a great deal to 
do with bringing on the nervous condition; that the nervous condi¬ 
tion is the result of the injury which is brought on chiefly—“I 
am speaking from a nervous standpoint”—by the hemorrhage; his 
nervous condition is due to shock, and all this condition is produced 
by this injury; that he does not think he would have any nervous 
condition if he had not had the fall and injury that he has received; 
that just what spot that he hit there that has produced this nervous 
condition is beyond his reach. 

On redirect examination the witness testified substantially as fol¬ 
lows : that the brain, spinal cord, and the nerves that lead from these 
centers are the seats of the nervous system, and any blow such as 
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Mr. Warren received would in his opinion, bring about this nervous 
condition. 

30 And plaintiff called as a witness John H. Howlett, who 
in September, 1909, was an Inspector of Buildings in the 

employ of the Bureau of Yards and Docks of the Navy, who testified 
in substance, that he was in full charge of the work at the Naval 
Hospital at the foot of 24th Street; that he had been inspecting 
building material for from 8 to 12 years; that he was sitting on a box 
about 50 feet away looking at them working and saw Mr. Warren fall 
with the scaffold, that it was about eleven o’clock; that there was 
a colored man there, a laborer; that there might have been three; 
that the scaffold was constructed by placing square horses on the 
ground and propping them up with bricks; that they braced that a 
little bit,—very little—and put the scaffold boards on top of that; 
that the place where it fell, it was not joined; that where the boards 
came together at their ends they were not broken properly; that 
there should have l>een a board run clear through occasionally, 
and right there is where it collapsed, and careened toward the east, 
and it all fell with these gentlemen and bricks and all with it; that 
the scaffold extended around the piers on both sides, the whole length, 
was about 45 feet long, one way, then across the end 10 or 12 feet 
each way and around back at the side; that there was more or less 
brick and mortar boards on it everywhere; that on the north side 
there was probably about 600 or 700 brick; while on the south side 
and around the ends there was some pressed brick; probably 75 of 
them; that the bracing was any kind of stuff they would pick up, 
one 8 by 9, one 5 by 5, whatever they would pick up; that they 
would just stick a nail in here and there; that the grade around the 
scaffold was very uneven; that is, it was sloping, and they made it 
up with brick to level it up; they would put a pile of brick under 
the scaffold; that the day before we had a big rain and that softened 
the earth some; that the ground sloped toward the east,—a pretty 
steep grade—and was filled up about 4 or 5 feet in some places and 
in some places about 6 feet; that notwithstanding the filling 

31 the horses were kept square or level by means of brick ac¬ 
cording to the slope of the ground; that the ground that 

morning was muddy—wet; that the filling had probably been done 
a couple of months before; that we filled it in as we had the dirt— 
we would run it in there; that he has been a builder since 1863, 
in the District of Columbia, except about eight years in New Orleans, 
and after testifying to having constructed a number of large build¬ 
ings stated that for outside scaffolds he always put poles in the 
ground 3 or 4 feet down and braced them well, and put stringers 
on and braced them well, that he never knew one of them to fall 
down; that that is what he wanted to do here but that he was over¬ 
ruled ; that they said they could do it just as well without that kind, 
and they would work them on these horses. 

Q. Did you make complaint of the construction of that kind 
of scaffold to the Thompson-Starrett Company? A. I made no 
complaint to them- 
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Mr. Clark: Just a moment. 

The Court: He said he made no complaint. 

By Mr. Mather: 

Q. Did you in any way bring home notice of your complaint about 
this method of constructing the scaffolds to them? 

Mr. Clark: I object. 

A. No. 

Mr. Clark: Wait a minute. 

A. (Continuing:) I made a mistake that time. 

The Court: It was not a serious one. I guess you do not object 
to the answer? 

Mr. Clark: Well, it has been answered now. It does not make 
much difference. 

By Mr. Mather: 

Q. To whom, if anyone, did you complain about this style of the 
construction of these scaffolds? 

By Mr. Clark : I object. The witness has stated that he did not 
complain to anybody. 

The Court: Well, ask him if he complained to anyone. 

32 By Mr. Mather: 

Q. Did you complain to anyone? 

The Court : Do not state to whom, but simply answer the ques¬ 
tion. 

A. I wrote a letter about it to the department- 

Mr. Clark: I object to that. 

Mr. Mather: Very well, that may go out. . 

Mr. Clark: And I object to the question on the further 
ground- 

The Court: That has gone out- 

Mr. Clark : But he was going to press the question further, Are 
you not? 

Mr. Mather: I am. 

The Court: Then ask the question. 

By Mr. Mather: 

Q. That answer, of course, goes out. What I want to find out 
particularly is whether at any time during the construction of this 
work you complained to anyone about the particular method or 
style of construction? 

Mr. Clark: I object. 

The Court: That question is objected to, and the court overrules 
the objection, but I must instruct the witness to answer that ques¬ 
tion yes or no. 

Mr. Clark: Your Honor, will note an exception to the ruling? 
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The Court: Yes. 

Mr. Clawc: Now the ground of my objection is that it could 
not be binding upon us if made to anybody else- 

The Court: I understand that. The witness can answer that 
yes or no. 

A. I have, sir. 

The Court: That is, you did? 

The Witness: Yes, sir, I did. 

By Mr. Mather: 

Q. At the time you made this complaint, were there or not any 
officers of the defendant company present? 

Mr. Clark : T object to that on the same ground. 

The Court: And heard it, you mean? 

33 Mr. Mather: Yes. 

The Court: You can answer that question yes or no. 

A. Yes, sir. 

Mr. Clark: T note an exception may it please the court.. 

By Mr. Mather: 

Q. Who was present on behalf of the Thompson-Starrett Com¬ 
pany? A. Mr. Somers. 

Q. And who was Mr. Somers? A. Their superintendent there. 

Q. Who else, if anyone? A. Their boss bricklayer. 

Q. Who wa« he? A. Mr. Mennell. 

Q. Anyone else? A. Another young man that worked on the 
brickw T ork. They used to call him Harry. I didn’t know his other 
name. But they worked for Mr. Starrett on the brickwork. 

Q. And where did that conversation take place? 

Mr. Clark: And When? 

Q. (Continuing:) And when? A. Down at the office, just be¬ 
fore we started the brickwork. 

Q. Where was the office? A. A temporary building built on the 
site by the Thompson-Starrett Company. 

Q. I understand you to say that you objected to that method of 
construction of those scaffolds then? A. I objected to any other 
way of building those houses except by pole scaffolds. 

Q. From your experience would you or not say that was a safe 
or unsafe method in the construction of a scaffoid? A. I do not 
consider it a safe method at all. 

The witness further testified that they used any kind of lumber 
in construction of scaffolds they came across, such as strips, they 
would generally take a strip for a brace—any old piece; that he 
thinks the horses used were old, had been used, they looked old 
that he did not notice after the accident whether any of the horses 
were broken. 

On cross examination the witness testified substantially as follows: 
He considered it his duty to prescribe the method of constructing 
scaffolds where he wanted a good job done; that they could lay 
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press bricks better from a pole scaffold; That they were laying them 
overhanded the other way, from the inside of the wall, and 

34 could not see when it was straight as they could when they 
were in front of it; that horse scaffolds are generally used on 

the inside of a building and work overhanded ; that this scaffold 
was opposite piers being constructed for the foundation for a porch 
and from these piers there sprung the arches which carried the upper 
part; that there were no arches at that time; that the scaffold was 
about 6 feet from the ground; but of course the ground was not 
level; that the horses were about four or four and a half feet high, 
made out of inch boards, he thinks, nailed together in same way; 
that in his opinion it is an unsafe practice to build scaffolds out of 
four foot horses, outside of a building; that he would build a pole 
scaffold out of new material; that he always used sound material 
in all his scaffolds where the weight came, that it was his duty to 
do so; that ordinary timber used in scaffolding will last a very long 
time; that in constructing a scaffold four feet five inches high he 
would take a ten inch board one by ten, sixteen by eighteen feet 
long, and one inch thick for a brace; that a twelve inch width will 
not break so easily if anybody should tread on it, as it is much 
stronger; that the laborers climb up on the scaffolds by the braces; 
that he does not regard a four inch brace as strong; that he does 
not know whether it rained the night before or not but that it 
was wet all around there; that the day before there were five or six 
men on the scaffold; that there might have been ten there—he did 
not count them—that afterwards he looked at the scaffold and it 
seemed as if the ends abutted without any tie; that the boards were 
not lapped over, that witness saw; that he didn’t see any broken 
horse there and did not look for one: that the whole thing was 
collapsed there and he did not stay very long; that he asked Warren 
if he was hurt and he replied, “No, I ain’t hurt much”; that he 
heard no conversation that morning about a broken horse 

35 that in erecting this four and a half foot scaffold as a pole 
scaffold he would have sunk the poles deen enough to reach 

solid ground; that if there had been a fill he would have gone down 
to solid ground, to the bottom, because if you don’t do that they will 
sink; that he does not think from his experience as a builder that 
the scaffold would have collapsed had the boards been properly 
lapped over the trestles. 

On redirect examination, witness testified substantially as follows: 
that in his building experience he was accustomed to handle lumber 
himself; that you can tell whether a piece of lumber is affected by 
dry rot by cutting into it; that he knows of no other way; that he 
never tested it with regard to weight. 

And plaintiff called as a witness Mrs. Etta Warren, the wife of 
the complainant, who testified substantially as follows; that up to the 
time of the accident her husband had worked right along every day; 
that they had been married twenty years; that during that time 
Mr. Warren had had a sore finger and was laid up for three weeks; 
that she recalls no other sick days and no other occasion when Mr. 
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Warren called in a physician; that Mr. Warren kept the fact of the 
accident from her for two or three days although she knew he was 
suffering from something; that she did not know what it was until 
she got it from him; that she has kept very close observation on Mr. 
Warren up to the present time; that he does not sleep well, is very 
nervous and his appetite not good; that very often in the day time he 
has to lie down; that he cannot sit up lots of times—cannot even sit 
down in the chair; that they have given him more broths, soups and 
cocoas and that kind of food than ever before because they thought 
it would benefit him; that Mr. Warren hardly ever comes in in the 
evening but that he lies down; that sometimes he would have to lie 
two hours before he could get relief, before he could see any- 

36 body or stand on his feet; that she knew by his clothes that 
he had lost a great deal of blood, and could see him failing 

every day, almost; that he is very much thinner than he was 18 
months ago; that he has done no work since the accident ; that 
shortly after the accident he went down to work but thinks he ac¬ 
complished nothing and that his brother helped bring him home; 
that he has attempted nothing except to do little things around the 
house that he would have to give up; that he could hardly ever shake 
the hot water furnace, which was very easy; that he tried once to 
put some dry brick around the furnace and it made him sick; that 
in these attacks he would turn very pale and would have to hold him¬ 
self with his hands until he could lie down and then he would have 
to lie with his feet higher than his head to get relief; that she does 
not recall any other attempts Mr. Warren has made to go to work; 
that these attacks have continued very frequently since the time of 
the accident to the present time—eighteen months. 

And thereupon, the plaintiff to maintain the issues on his part 
joined, testified that, he had been in business in Washington for 
25 years, and never had a doctor in his life except for an ulcerated 
finger three or four years ago; that that was the only time he was 
ever sick or stayed away from work—at least for three weeks at a 
time; that he always had a good appetite and plenty of work to do; 
that his fighting weight in the summer was about 162, and in the 
winter about 165; that he weighed 132 pounds five or six months 
after he was hurt, and got so scared that he hasn’t weighed since; that 
he was never troubled with nervousness and could always sleep; that 
now he cannot sleep lying down very often and his appetite has 
been affected very much; that solid food causes heavier hemor¬ 
rhages and the doctor recommended a liquid diet and so he lost flesh; 
that he got very weak and nervous from the effects of the fall 

37 he supposes; that he was injured right here (indicating the 
left side lower bowel); that he began to feel better after ten 

days or two weeks and told the doctor he must go to work; that the 
doctor said he would do the best he could but that he (Warren) 
must assume the responsibility ; that the first day he didn’t feel so 
bad, but that after the first dav doesn’t remember what he did; that 
he became very mixed up and made so many blunders and got so 
excited that he didn’t know what he was doing and lost so much 
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blood that he had to come away: that his brother came down and 
assisted him to his home; that la. t May to help a friend out he tried 
to do some work on a house on Connecticut Avenue; that when he 
attempted to lay out his work everything would go around before 
him and he would have to lie flat on his back before it would pass 
away; that he tried this for a week but had to give it up because he 
was afraid he would fall down and break his neck; that as long as 
he stood up straight and did not exert himself or lift any weight he 
would be all right; that he could not lift bricks above a certain level; 
that he made two attempts to do a little brick work in his cellar but 
had to give it up; that these attacks brought on fainting conditions; 
that he had never fainted before in his life; that the first time he 
fainted was on a Sunday after he had the fall; that he fainted once 
in his bed room, once in the bath-room, and once on the White 
Lot on his way to the hospital; that he felt himself getting weak and 
sat down on the bench, and supposed he keeled over on the grass, 
because when he came to there was a man there who wanted to know 
whether he wanted the ambulance sent for, and he said “No, thank, 
you, I will be all right in a little while”; that he sat there a while 
and then he came home; that unless he gets out and exercises he 
gets constipated, and if he becomes the slightest constipated he has 
severe hemorrhages; that when he goes out he frequently has 
38 to sit down on the side of the street or on a bench; that yes¬ 
terday evening he had to go to see a friend and walked a 
little further than usual and when he got home he had to lie down 
from 6 until half past 8, that he couldn’t get upon his feet before 
that; that the first three months he was bleeding almost constantly 
but not in such large quantities; that he thinks the first hemor¬ 
rhage caused him to lose a quart of blood, but of course he doesn’t 
know because it was in the bathroom, but he has lost a pint of blood 
many times; that there was blood coming from him almost all the 
time; that the worst hemorrhage he had was between last Christ¬ 
mas and New Years in the bathroom which was the occasion when 
he fainted; that during these attacks he felt like someone had a rope 
around his neck and was pulling him down to that point (indicating 
his bowels), just like some one was strangling him all the time; that 
the pain could not be expressed in words; that Dr. Brumbaugh who 
examined him first recommended a truss, that he tried one, but 
that the pain was so intense when the pressure came on that he 
could not stand it; That Dr. Grayson told him the wound was too 
large and that it would injure him more than it would do good; 
that Dr. Grayson recommended a bandage that comes from the 
hospital with rubber tubes running around this way (indicating) 
and cotton in between: that this is the only thing he can wear and 
witness wears it day and night; that he is forty-eight years of age; 
that the first three months he went to the hospital almost every day; 
that the three doctors made examinations and gave treatments; that 
they examined him every day at first and twice a day for four days 
witness tried to work; that the doctors have examined him constantly 
for his nervousness since he was hurt; that the examinations of the 
rectum were made every week or two or three weeks in the first six 
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months after the injury; that sometimes these examinations would 
take an hour; that he thinks the amount of blood lost in the 

39 hemorrhage between Christmas and New Year’s was nearer a 
quart than a pint but does not know because it was in the 

bowl of the water closet; that he did not bleed so steadily after the 
doctors put him on a liquid diet; that he only eats solid food once 
a day and had to take that because he got so weak; that during the 
first three months after the accident he had to change his clothes 
three times a day on account of his clothes getting wet with blood; 
that the hemorrhages would almost throw him into convulsions, be¬ 
fore they came on. The pain would be here (indicating) and the 
only way he could get relief was by putting hot water-bag there— 
very hot—until I suppose the passage would move, and then the 
blood would come; that the doctors advised an operation for this 
hernia but that he has not had it performed; that he could not - 
leave his wife and family without anything to live on; that his wife 
has been an invalid for twelve years and he had to feed and nurse 
her when ever he was at home to do so; that he had no income ex¬ 
cept what he made by the day and that almost every cent outside of 
living, has gone to pay doctor’s bills for his wife, for that length of 
time; that he did not feel that he was doing his duty to his family 
to submit to an operation that might leave them paupers in the street; 
that he did not submit to the operation because the doctors would 
not give him any assurance that he would come out of it; that he 
had no lapse of memory before the accident; that afterwards he 
was afraid to leave the house on that account; that it would be worse 
before he had one of those spells and a great deal worse when he was 
so weak; that he has had the most severe pain since he was hurt 
across the back of his head and down; that that was the first pain 
he had when he fell; that that is where he has had the most severe 
pain since he was hurt; that he thought something had struck him 
on the back of his head, and he put his hand there and got from 
under the pier; that he put his hand up as he thought there 

40 would be a cut or a bruise or bleeding; or something but that 
he could feel nothing at all, and he got the doctor to examine 

his head, but that he said there was nothing there; that is where he 
has had the most severe pain and suffered the most; that he felt a 
sensation as though a brick had hit him at the back of his head, and 
he just put up his hand like that (indicating) to his head; that he 
doesn’t know just what pain would cause his sleeplessness—it is 
just a nervousness; this dull pain in his head would come on when 
he would lie down and he couldn’t go to sleep and would have to 
sit up and then lie down again; that this has never left him clearly 
at all; that he has never been free from it; that the attacks were al¬ 
ways most severe before the hemorrhage; that the worst experience 
he had of lapse of memory or forgetful/ness was in going to see a 
friend at Huntsville, just outside the District; that he left home to 
go to see him and evidently went to the ticket office and got his ticket 
because when he came to his senses to realize where he was he was in 
Baltimore; that lately his memory is defective to a certain extent; 
but that he has had much better health since he has been on liquid 
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diet; that he was employed by the Thompson-Starrett Company as a 
bricklayer at $5.00 a day at the time this accident occurred; that 
for the five years preceding the accident he lost very little time be¬ 
cause he always got a place where there was plenty of work; that he 
worked three years steadily on the Museum without losing practi¬ 
cally any time preceding the work for the Thompson-Starrett Com¬ 
pany ; that he was at work on the scaffold when it fell; that he had 
been ordered there by Mr. Mennell, the foreman; that it was con¬ 
structed as they are ardinarily constructed on buildings, by trestles, 
and braces and the planks lay on the trestles; that the braces 

41 run from here (indicating the top of the trestle); that some¬ 
times they only have a narrow brace and other times when 

you make a very secure scaffold you have a wider brace; that the 
scaffold is constructed of two by twelves, four of them, each one 
lapped on the other; that he does not remember how many horses 
there were in that scaffold but that we put them four, five or six feet 
apart depending upon the strength of the trestles and the forma¬ 
tion of the ground; that the braces were about two by six, or one 
by six, the same as the trestles were made of; that these trestles were 
four feet six by five feet; that the scaffold was built up a little from 
the ground; that the ground runs to the east and south, is on the 
side of a hill and drops very rapidly, possibly 45 degrees; that in 
excavating they had thrown a little dirt out and that it was not 
quite so steep then as the original grade was; that they put brick 
under the south end of the trestles; that the inside board on the 
scaffold, called the running board, was nailed; that he did not ex¬ 
amine the scaffold at all before the accident happened; that it was 
no part of his business to do so; that he examined it afterwards, as 
he wanted to find out what was the trouble; what caused the fall, 
and found a piece of board doubled up under the scaffold; that he 
picked it up to examine it and found “I took my thumb and finger 
just like that (indicating) and I twisted a piece right off” that it 
was just like a sponge as though the life had been soaked out of it; 
that he showed it to Joe Dougherty, the man who had charge of the 
building of the scaffold; that the area on the horse covered by this 
sponge-like substance was probably eighteen inches; that the horse 
broke right across the sponge-like part; that the end so affected was 
the one next to the pier, the north end; that the ground there 
sloped away to the south and east and had been filled in; 

42 that he had worked on the scaffold before the accident hap¬ 
pened on the morning before, the day before that—the 

morning before until about ten or eleven o’clock; that he and Levi 
Smith were on the scaffold; that there were two Government In¬ 
spectors near by but that he saw no one else; that after the accident 
he looked until he found w T hat he thought was the cause of the 
accident and found the broken trestle; that this trestle had been 
used before and the others were new ones; that he didn’t know 
whether there were any other new trestles around on the work there; 
that he looked around; that when they were building the scaffold 
again he told Joe if they used any more of those trestles he wouldn’t 
work there; that he did not see any new trestles lying around there, 

4—2344a 
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and there were not any new trestles lying around there to his knowl¬ 
edge; that the scaffold had been built two or three days before; that 
the south scaffold contained four planks, two by twelve, and about 
four feet wide and possibly 35 feet long; that in the day before two 
men had been working on each pier on the south scaffold, and there 
were four piers; that there were two laborers and eight bricklayers 
and Mr. Mennell was there once or twice during the day, making 
eleven; that Mr. Somers was around there all the time but not on 
the scaffold to his knowledge; that on the day before the accident 
there was on the scaffold at least 800 bricks at seven pounds each— 
5600 pounds, four mortar boxes would be 800 and eight men would 
weigh about 150 or 160 pounds each; that the two laborers would 
be the same thing—that would be 1500 pounds of laborers; then 
the mortar on the boxes—“I should imagine there was 10,000 
pounds on the scaffold, from eight to ten thousand pounds at least;” 
that on the day of the accident he had about 75 red brick and pos¬ 
sibly a few white ones on the scaffold; also a mortar box; that he 
was preparing to fill the pier in, and couldn’t reach to see in to make 
the work solid; that there was a mortar box there turned upside- 
down” and we put a board or Mr. Smith put a board for me, and the 
box was about 12 or 14 inches high, and a few bricks to 
43 bring it to the same level and I was standing on there, on 
that, preparing to fill in the pier;” that at the time of the 
accident he w T as working on the second pier from the w T est on the 
south side and was just getting mortar or was stepping down to pick 
up mortar to fill in the pier; that the day before it rained enough 
in the morning to stop the work; that the work was resumed that 
evening, but he did not go back; that the ground was soft the 
morning he was working; that the break on the north leg of the 
horse was a clear one—just a square break, like a piece of cork; 
that the sponge-like substance w’as visible from the outside and very 
discernible when he picked the trestle up; that he could not say 
anything about the difference in the weight of that lumber as be¬ 
tween that and sound lumber; that of course it w*as sponge-like; 
that the break on the south leg was splintered—that w as not a faulty 
piece, the way it broke; it was a much sounder piece of lumber than 
the other piece. 

On cross examination the witness testified substantially as follows: 
That he went to the Navy Hospital to see the doctors every day the 
first three months; that the first day the doctors tried to find out 
where the blood was coming from and they had a long instrument 
and electric lights, and after they got through they put on a spiked 
bandage—that pressed in every way—made of fine muslin and 
cotton, and then he left; that every day the treatments were not 
alike by a great deal; the next day they stripped him and placed 
him on a table, took off the bandage and examined him, and asked 
him how he w r as getting along; that he asked them the cause of 
the pain in his head; that they did the same thing for ten days 
until Dr. Spear came back and was called in consultation; that he 
then had the same kind of treatment that he had with Dr. Grayson 
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in the first place; that after Dr. Spear came into the case 

44 he would frequently see both of them and sometimes Dr. 

Stokes would examine him; that they would give him a pre¬ 
scription sometimes, a medicine for his nerves, and he had a pre¬ 
scription for a tonic to give him an appetite; that Dr. Stokes ex¬ 
amined him seven or eight times; that during the balance of this 
three months’ period, when he saw them every day, they would 
examine him to see how he was getting along, and ask how he was 
getting along; that they would change the bandage when it would 
get sore; that sometimes it would last two or three days and they 
would not put a new bandage on; that the bandage was used as a 
support for the hernia; that the doctors told him the first day he 
was on the table that he ought to have an operation; that they would 
not at that time say he would survive; that after Dr. Spear came 
back they said it was a very dangerous operation unless they knew 
what was the trouble, and where the hemorrhages were from; that 
they could not locate that trouble; that he hasn’t earned $26.00 
since the accident; that the Baltimore incident was in June of last 
year; that before starting bricklaying he had been a brick con¬ 
tractor and builder for 25 years and lived in Washington and Phila¬ 
delphia; that there were between 7 and 8 trestles; that the west 
trestle was made in the shape of a carpenter’s trestle, with two legs 
in this way (indicating) because the ground was much higher there, 
that the accident occurred on the west end—the second pier from 
the west; that the ground sloped to the south and to the east and 
the trestle broke nearer the solid ground; that the trestle was on filled 
ground although solid ground was down below, of course, although 
witness doesn’t know how deep it was down to it; that witness was 
working twelve feet from the west end, at the second pier; that he 
did not see the fill made; that he had been employed on the brick 

work for two or three months; that they had been working 

45 basements—there were not a great many scaffolds, for none 

of the buildings were up to any height at the time; that the 

inside boards on the scaffold which fell were nailed but that he did 
not know whether the outside board was nailed; that eighteen 
inches of this leg was of a sponge-like material, although it was not 
as bad at the ends as it was in the center; that the cross pieces on 
the corners of the trestle were nailed there; that they were nailed 
to the horse that broke; that about five of the trestles fell; the boards 
went this way (indicating); that the trestle at the west end, the car¬ 
penter’s trestle, did not fall, while some of the others did not fall 
right down on the ground, and the trestles went this way, (indicat¬ 
ing) ; that the top boards were about 16 feet long; that the trestle 
which fell was opposite the second pier from the west and the third 
or four- trestle; that it rained during the morning of the day before 
and rained during the night before the accident ; that on the morn¬ 
ing of the accident the ground as you walked on it was soft, not wet 
enough to make it puddly; that on the day of the accident Smith 
built the footboard at the pier where he was working under his 
direction; that nobody told him or Smith not to put that footboard 
on the scaffold; that any such direction would be absurd; that wit- 
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ness never examined the scaffold before the day of the accident; 
that the scaffolds are built before they get there; and the material 
is ,put on and we are told to go to work; that as a contractor and 
builder he had always used two by fours, for jacks or trestles; that 
they never used, or witness never saw these until recently—the ones 
by sixes; that it was only recently that those have been used; that 
they used the square form of trestle, 2 inches wide and 4 inches 
deep and the corners were built in solid, and they were built 

46 of white pine and not such truck as they are built with nowa¬ 
days: 

Q. Have you not seen them (referring to the particular trestles 
in use at the time of the accident) used on a number of other jobs 
in this town? A. No, I cannot say that I have. I can show you 
a schoolhouse that is being constructed now, and they have the one 
by six, the same as this shape, but they have a one by six right 
from there (indicating) in the center to support that weak point. 
They are on the street there now. You can see that.” 

That after he had been treated for about six months the doctor 
said to him “When is your case coming up?” and he answered 
“Well, I don’t know. I have tried to get some understanding with 
them two or three times and they do not seem to give me any satis¬ 
faction. I will see Mr. Hopewell and let you know:” that the 
doctor then said “Well, how are vou fixed finaneiallv?” and he 
told him he was not fixed at all to pay, that every dollar he had 
made in the last ten years had been spent in doctors’ bills and that 
if he would wait until he could get some answer from the company 
as to whether they were going to assume the responsibility for the 
doctors or help him in any way, he would let him know; that he 
then asked the doctor if he had any idea what his bill would be 
and he said “That depends on how long we have got to treat you” 
and he said he would confer with Dr. Spear and Dr. Stokes: that 
he did not render any bill then at all;—that he did not tell him 
the amount exactly then ; that he said he would find out the amount; 
that he asked him for the bill about three months ago; that he 
did not render the bill then; that he was down to see him on the 
Mayflower last week and he said he would send it up; that when he 
went on the scaffold he did not see any defect; you could not see 
it very well, it was boarded over you see, the whole trestle was 
covered over; that he did not see any defect or he would not have 
gone there; that all the horses except one appeared to be new; that 
the one that broke you could see had been used before for 

47 there was mortar on it; that it looked just as you would see a 
fence; it looked like the - bottom rail of a fence where the 

moisture has been held against it, and it has dried off and dried out 
and got wet again—as though the life had gone out of it; that it 
was weather-beaten; that it showed that the life was all out of it; 
that it was like a sponge; it looked like the bottom rail of a fence that 
has decayed from exposure. 

Q. Did it look that way on the other side? A. No, sir; it did 

not. 
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Q. It only showed up that way on the one side? A. That was the 
only side; yes sir. 

that the scaffold was braced as they are ordinarily braced—the way 
they are built around here; that he doesn’t think he he has any 
trouble in recalling how they were braced; that from the time he was 
hurt, he had hemorrhages and before he was on liquid diet his 
memory was much more defective; that since the doctor put him on 
liquid diet those things have been relieved quite a good deal; that 
in fact, it was so he could not go out; that if this case had been tried 
last year he doesn’t think he could have remembered these things 
nearly as well; that he can’t say whether he knows Mr. Townley; 
that he may know his face but not know the name; that there were 
a score on that work that he did not know; that there was not a Mr. 
Townley on that scaffold working at the same time he was; that he is 
sure of that; that he doesn’t know the gentleman by Mr. Townley, 
and doesn’t know who is referred to. 


On redirect examination the witness testified substantially as 
follows: That he first spoke to the Doctors about his bill about six 
months after the accident; that medicines had cost him from $75.00 
to $100. 


On recross examination the witness testified in substance that 
this suit was pending at the time he first asked the Doctors for his 
bill. 


And here the plaintiff rested, the foregoing being the substance 
of all the testimony offered in his behalf. 

48 And thereupon counsel for the defendant moved that the 

case be taken from the jury and a verdict rendered for the 
defendant, on the ground that there is no evidence before the jury 
legally sufficient to show that the alleged negligent construction of 
the scaffold was not the act of a fellow servant, or that the defendant 
undertook to build the scaffold. 

The Court: The motion is overruled. 

Mr. Sleman: Your honor, will grant us an exception? 

The Court: Yes. 

Thereupon the defendant to maintain the issue on its part joined 
produced as a witness Walter E. Somers, who testified that he is 54 
years of age, and is superintendent of building construction for 
The Thompson-Starrett Company; that he has been engaged in 
construction work all his life; that he was superintendent on the 
work of constructing the Naval Hospital building for the Thompson- 
Starrett Company; that he knows Frank James; that he has worked 
for him a great deal as a scaffold builder and on other work also 
when he did not have that class of work; that he has known him 
for close on to ten years; that during that time he has worked for 
him erecting scaffolds for masons and other work when they were 
not doing masonry; that his work has always been satisfactory; 
James had charge of constructing scaffolds on the Naval Hospital 
under the mason foreman, James Mennell; 
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Q. How are scaffolds for this kind of work usually constructed? 
A. Well it depends on where the scaffold is placed. 

Q. For ordinary buildings. How are the scaffolds constructed 
for the use of the masons? A. Well we use what is termed look¬ 
outs, or out-looks with planks projecting out of openings, window 
openings; then we scaffold immediately on top of those; and then to 
carry up high enough to reach the next lookout we use a horse or 
square—a square horse you know, which we set on top of the lower 
scaffold. 

49 that there are two kinds of horses; that there is this (in¬ 
dicating model of square horse) and there is one like a 

carpenter’s trestle, with legs; that is the same height but has legs 
on each side; that either kind is used; that he is familiar with the 
work that was being done at the point where this accident occurred; 
that the scaffolds that were used there were the kind usually erected 

w 

for the use of masons on work used as was required on the erection 
of those four piers at that point; that the horses are set up in line 
near enough together to support the weight and then they are braced 
on the sides together with cross bracing to keep them plumb; that 
most of the horses used were made right on the job from new lumber, 
by their carpenters; that the carpenters went over the old ones 
brought on the job and they were made all right and put in first- 
class condition; that there were very few of those that had been used 
before—some had been used on the Garfield School and made there 
new, witness understands; that there were none very old—they 
were made the year previous; that he has seen considerable weather¬ 
beaten wood; that he has inspected it to ascertain if it is sound or 
otherwise; 

Q. I wish you would state to the jury if dry rot in a heavily 
weatherbeaten board, or any weatherbeaten board, can be ascertained 
without chipping or cutting into the wood? A. Well; not in all 
cases. Sometimes it shows on the surface, and sometimes it does not. 

Q. Does it usually show on the surface in a weatherbeaten board? 
A. Well, it has to be quite badly decayed or this dry rot has to eat 
pretty well through before you see it on the surface. It seems to 
start on the inside and works out. It seems to act that way. 

Q. Did you ever see a piece of board in which the dry rot might 
extend for a small distance like that (indicating) in part of it, and 
the other part not be affected. A. Yes; that is possible. 

That he first heard about Mr. Warren having been hurt the fol¬ 
lowing day; that he walked down to the building to learn what the 
trouble was and w r as told that one of the trestles had broken; 

50 Q. Was Mr. Warren there? A. No; I didn’t see him. 
I looked for it, but I couldn’t see it. I couldn’t find it any¬ 
where, and I inquired; I looked for the broken piece, or broken 
horse, and I w’as not able to find it, and I couldn’t learn from any¬ 
one where it was. I didn’t see it at all and have not seen it since. 

That he is familiar with pole construction for scaffolds; that it is 
not used in large works; that it is used on house work a good deal 
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where they work outside of the walls; that it is not used in doing 
inside work, that is laying the brick from the inside of the wall, and 
working overhanded; that the horse scaffold is used where there is 
only one scaffold from the ground or floor up; that if you raise 
two or three scaffolds in height on the outside you would have to 
put up poles; that for the work here in question the horse scaffold 
would be just as safe as the pole scaffold, it all depends on how you 
build it and how you fasten it, and the material you use, and so on; 
that he examined this scaffold the day after the accident carefully 
and found it looked all right what he could see of it. 

On cross examination the witness testified substantially as fol¬ 
lows: that he had been in the employ of the Thompson-Starrett 
Company for close on two years; that his duties down at the build¬ 
ings was representing the Thompson-Starrett Company on the work 
superintending the construction work; that the buildings and piers 
at which Mr. Warren was working when hurt were being built in 
conformity with the plan of the work and that to erect the pier it 
was necessary to construct the scaffold that fell; 

Q,. How long had that scaffold been built? A. Why, I think it 
had only been there several days, I am not positive about that. 

Q. Did you order it to be built? A. No; the mason foreman was 
the man who ordered the scaffolds built, you know. 

Q. Mr. Mennell. A. Mr. Mennell; yes. 

51 Q. Were you on the scaffold after it w T as built? A. I am 

not certain. I possibly w Y as. I couldn’t say positively, 
though. 

Q. Did you inspect the scaffold, Mr. Somers? A. No; not before 
the accident happened I did not inspect it. 

Q. Who did you entrust that duty to? A. Well, Mr. Mennell 
and the scaffold builder worked together, you know 7 , on the work. 
Of course he used to look after all those things. 

Q. Mr. Mennell was the one supposed to look after these duties 
that you had charge of there? A. He was supposed to look after 
his particular part of the work, w T hich was the masonry. He was 
supposed to look after that. 

Q. You had the general superintendence of this work? A. Yes. 

Q. And in order to get that work accomplished you had different 
men look after different parts of it? A. Yes, sir. 

Q. And Mr. Mennell, under your direction, was looking after 
the construction of these scaffolds? A. Yes; he was looking after 
the masonry, and that was part of his duties—to look after liis 
scaffolds, and so on. 

that at one end there was some made ground but at the other end 
it w r as solid natural earth; that it w 7 as solid ground on the west and 
made ground on the east end; that the made ground extended to 
within five or six feet of the west end; that witness does not know 
which end the broken trestle was; that witness said that under any 
conditions of ground the square scaffold, for one height of scaffold, 
would be as safe as a pole scaffold; that these horses were built of 
1x6 stuff, so that the end resting on the ground was an inch in 
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width; that on made ground and especially after a rain, they would 
not sink into the ground; that a board five feet long would not sink 
into the ground any more than the end of a 2x4 setting on the 
ground,—not as quickly—that witness never heard of such a thing 
as pole scaffolds being driven down through made ground to the 
solid ground beneath; that if the horses were put down to the 
same point, they would hold equally with the poles; that under 
the same conditions the horse scaffold is just as safe as the pole 
scaffold, provided you get both horse and pole down to solid ground; 
that the end of the porch was filled; that it had been filled for 
some time and was quite firmly set,—the ground was—there 

52 was nothing soft about it; that witness had been over the 
ground many times, and knew how it was, although he does 

not recollect that he was over it the morning of the accident, but 
was over it the day before; that he had been over the ground every 
day while he was there;—not to notice particularly how the ground 
was, but he knows it had been there some time and was pretty well 
packed. 

Q. How would it be after a rain? A. Why just the same as 
any ground, I suppose, after a rain. It might be a little sticky on 
top. 

Q. And pretty soft underneath, would it not be? A. I don’t 
think so to any great depth. 

Q. If there was a heavy rain, it would have percolated through 
and softened the ground considerably? A. There was quite 
a grade and the water ran off. The water did not lay anywhere 
along there. There was quite a grade and it ran off. 

that there was quite a grade at the place—that is before it was filled 
along through there; thinks all the trestles set squarely on the 
ground; that witness did not sec anything wrong with them; that 
he believed there were some of them where, under one end or one 
corner, they put some planking; that they put some planking he 
knows under some of those scaffolds; that he wouldn’t swear that 
these had but knows if they didn’t line up on top, if they were 
not level, they put planking under; 

Q. Did they put anything else under? A. No; they used short 
pieces of plank, you know, to block it and get it level. 

Q. Did you ever see them use brick there? A. Oh, I think they 
have used brick too; I have seen brick under them. I would not 
say there was any there under this scaffold though, but I say it is 
customarv to do that. 

V 

That weatherbeaten wood is. of all colors; that is, it varies; some¬ 
times it is a sort of grayish color, and at other times it will look 
dark in spots; that witness never saw this particular frestle; that 
he couldn’t find it. 

Q. You do know, how-ever, Mr. Somers, do you not, that 

53 this dry rot as it is termed, instead of beginning from the 
middle and working out, works from the surface in? A. 

No; what I meant by the inside,—I did not say the middle. I 
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said the inside. There seems to be quite a firm coating on the 
outside and just under that you will often find this rot, you know. 
It seems to leave a sort of shell, you know, on the outside. 

Q. This dry rot is caused by a fungus, is it not, the fungi eating 
into the heart of the wood and sapping the strength of it, and that 
is what causes the dry rot, is it not? A. I don’t know the cause. 

Q. You know that'the first appearance of it is a mold on the 
outside, do you not? A. No; I don’t think so, always. 

Q. Did you ever see the mold on the outside? A. Yes, sir; I 
have seen mold on the outside. 

Q. And that is brought about by- A. Dampness. 

Q. Dampness and moisture drying out of the wood, is it not? 
A. Well, that is not always dry rot. It is sometimes sound wood 
where that mold is on the wood. 

Q. But that is what causes dry rot, is it not, the dampness in it? 
A. I presume the dampness does cause it. 

Q. Do you know what causes dry rot? A. No; I say I cannot say 
that I do. 

Q. You do know, however, that instead of working from the 
inside out, it works from the outside in, do you not? A. I pre¬ 
sume it does work in; but still it often leaves the surface looking all 
right, and underneath it seems to be decayed, you know, on tho 
inside. It probably works from the outside, but it leaves the surface 
looking all right. 

Q. Wherever this dry rot is very much in evidence, there is a 
sponge-like appearance to the wood, is there not? A. Sometimes, 
if it is wet you will see it that way. 

Q. Not when it is dry? A. Yes; if it is eaten very badly I guess 
it will show 7 that from the outside. You know if there is a coat of 
paint on woodwork, you often find back of that this dry rot. 
The surface seems to be all intact, and it is not noticeable; and 
lots of times you find it on boards that have not been painted. The 
outside seems all right. As soon as you remove that little scale on 
the outside, you find it quite soft underneath. That anybody 
handling lumber knows that it is unsound when they see the evi¬ 
dence of dry rot in it. 

that he saw the carpenters overhauling these trestles; that he never 
stayed to watch them work but saw w T hat they were doing as he 
passed along there and they did the work all right; that he saw 
the trestles after they piled them to one side although he did 
54 not look carefully over each of them; that he does not — 
where these old trestles came from; that Captain Howlett 
the Government Inspector wanted them to use pole scaffolds around 
all the buildings and lay the outside face brick off those scaffolds 
because it would make a better job; that it would have been more 
expensive; that the brick were not the regular faco brick that are 
buttered; that is, they put the mortar on the brick before they sot 
it; that i# was joint an ordinary joint, a three-eighths inch joint, 
and the mortar was laid right along the wall with the trowel, the 
same as common brick would be laia; that they laid them from the 
outside; that the matter was taken up with Captains Cook and 

5—2344a 
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Parsons and they decided wc were all right and to go ahead and 
lay the brick from the inside, overhand; that the horses were five 
feet high. 

Q. If they had been put down in the ground any distance they 
would not have served their purpose to put that scaffold up to a 
given height, would they? A. Oh, yes they were plenty high if 
they had been put in the ground. 

Q. How far down into the ground could they have been put, to 
have done that work? A. Well, I do not understand what you 
mean by putting them in the ground. 

Q. I mean dow T n through this filled ground to the solid ground 
beneath. A. We would not have put any down there at all. 

* * * 4t * ‘ * * 4c 

Q. Right where these horses were placed, Mr. Somers, how much • 
of a fill was there? A. There was not any at one end. At the 
other end- 

Q. We have gone over that. You say five or six feet from the 
west end the ground w r as filled? A. Yes, sir. 

Q. Say twelve feet from the w T est end, how T much of a fill was 
there? A. Right at the east end there was, probably, at that time 
some four feet, may be of fill—right at the cast end. 

Q. Now t I asked you just now T whether the trestles, if they had 
been put down into the ground to the solid ground beneath, would 
have fulfilled their purpose in erecting this scaffold to a given 
height, and you answered that by saying they w’ould. A. 

55 I didn’t understand wdiat you meant when I said they 
w'ould. If you lower them in the ground four feet, of course 
thet would only be one foot above the surface, and we require a 
scaffold there anywheres four or five feet above the ground. 

On redirect examination the witness testified substantially as 
follows: That they sometimes chip into timber to see how it looks 
under the surface; that they do that in cases where it is apparent 
upon the surface that there may be some dry rot; some places may 
show a little and then other places it may look all right, that they 
chip the surface off to see how r it looks under, to see if it looks de¬ 
cayed ; that this fill must have been in over a month; that they put 
it in there when they were grading off for the foundation; that it 
was probably more than that; that he didn’t regard it as his busi¬ 
ness to inspect those trestles; that if he saw T anything out of the 
way or thought there w T as any indication of anything being wTong 
he would look into it and see, but that the foreman of bricklayers 
usually looked after these things; that as superintendent it was 
not his duty to go over each trestle and inspect it. 

Thereupon to further maintain the issue on its part joined, the 
defendant offered as a witness James Mennell whose occupation 
is that of a bricklayer and has been for twenty-five years, and 
who testified substantially as follows: that at the time Mr. Warren 
was injured he was foreman in charge of brick work for the Thomp- 
son-Starrett Company; that he is familiar with the scaffold on 
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which Mr. Warren worked; that he was on the job, but not at that 
particular building at time he was injured; that it might have 
been 15 minutes or half hour afterwards when he was down there; 
that some of the scaffold seemed to be down, don’t know which 
part; that the scaffolds in this case were made the same as they 
always are; that they were, he thinks, four and and a half 

56 by five, and the trestles—don’t just remember what this 
particular truss was; but those they had there were made of 

two by fours, put together, and across the corners were braces; that 
they had another way of making them; that he guesses they had 
some horses that wasn’t made there; that he doesn’t remember 
whether this one was made right on the job or whether it was one 
that was sent from the yard over there; that they are made the 
same size and usually out of one by six but thinks this was a two 
by four that broke as he looked at it on the ground; that he saw 
it afterwards; that he wasn’t right close to it but he saw the piece 
that they claimed had broken; that a scaffold builder by the name 
of James did all the scaffolding there and looked after it; that he 
was very good and that he had no reason to complain of him; 
that he knew nothing of his work prior to his work there, onlv 
knew his work on that job; that the scaffold was braced in the 
usual manner; that most everyone of the horses has a brace on 
top and a brace down at the bottom; that when bricklayers get on 
a scaffold that sways they usually complain and won’t stay on it; 
that they want it perfectly firm; that they made no complaint about 
this scaffold to him; that he did not see anything wrong with the 
construction of the scaffold; 

Q. When you examined this horse shortly after the accident, or 
trestle, as you may call it, what did you find its condition to be? 
A. I didn’t examine the horse closely. 

Q. Did you see any evidence of dry rot in it? A. I did not. 

The Court : He says he did not examine it. 

Q. What is that? A. I did not from the distance I saw it. It 
seemed to be sound wood, but I was not right close to it. 

Q. Did you sec whether the break was sharp or splintered? A. 
Yes, the break was splintered. That I do remember. 

Q. It was? A. Yes, at the distance I saw it. 

That he usually looked the scaffolds over when they were first 
put up; that he looked this one over and looked all of them over 
when they were put up, as a general thing, before there 

57 w r as a brick or anything put on them; that he considered it 
perfectly safe; that nothing happened between the tone of 

his inspection and the time of this accident that he know' that 
would have weakened the scaffold; that he saw Mr. Warren just 
after the accident, and he said the scaffold had fallen with him; 
that he was then working up on the scaffold again; that he said 
he had hurt his wrist; there—and there was some skin roughed 
up on it, that he made no other complaint; that he saw him off, 
and on all the afternoon; that he went up the next day—that night 
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to his home to see him, and he said he was rather bad off and was 
not able to come to work; that he doesn’t think he reported the 
next day; that he had not seen this truss since the accident; that 
he went down afterwards to see where it was and it was gone; that 
he does not know what became of it; that on the day before there 
were four bricklayers on the scaffold one at each pier, and the 
material they used, they had to have quite a quantity of it there 
to keep them going; that the laborers would go on there too; that 
he knows Mr. Townley and that he was working on one of the 
piers of that scaffold the day before; that there were four piers and 
a man at each pier. 

On cross-examination the witness testified substantially as fol¬ 
lows; that on a job like that they generally work about one laborer 
to each bricklayer; that he was about six or eight feet away when 
he looked at the scaffold; that he did uot pick it up and look at it; 
that he was close enough to see that the breaks were splintered; 
that witness wouldn’t think there would be only one break. It 
simply broke the stick; that that was all he saw; that he does not 
know whether that was the portion that gave way or what it was; 
it might have been broken as it fell—that part he saw. He cannot 
say; that he had looked over this scaffold when it was first built, 
before I told them to stick it up so they could work, and considered 
it all right to go to work on; that you don’t usually inspect a scaffold, 
except when it is first constructed, and if you find it is all right, and 
sufficient for the work that is to be done, it is not necessary to have 
any other inspection; that was my only inspection—“I would con¬ 
sider that all that was necessary” that in inspecting the scaffolds 
he went all around it to see if it was properly nailed and so 
58 on, and had proper hracas put on it; that he got right up to 
the scaffold and looked it over; that he usually looked over 
the scaffold before any brick or anything was put on it; 

Q. Did you look over each horse on which that scaffold rested? 
A. I don’t know that I examined every horse there was with a 
microscope, or anything of that kind. 

Q. Did you examine it closely enough to discover dry rot cover¬ 
ing a space of eighteen inches? A. Usually, if we had a horse with 
dry rot in it, we would not use it anyway in the work. We would 
look at that before it was put in the scaffold at all. 

Q. You would never use a horse with dry rot in it, would you? 
A. We would not want to use it. We would not use it. We would 
not taken any chances on dry rot, or even a bad knot. 

Q. If there was dry rot there, covering, as I say, a space of eigh¬ 
teen inches, was your inspection so close that you would have seen it? 
A. I think we w^ould have discovered that, if there had been as large 
a dry rot as that in it. I think it would have been discovered. 

Q. You think you would have discovered it? A. I think it 
would have been discovered. 

Q. You mean you would have discovered it? A. I think I would. 

Q. It was your duty- A. It is possible not to do it, though. 

Q. The ground was made around there, was it not? A. Not on 
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I cannot tell you exactly. I say the scaffold may have extended 
about six feet. It is only a mathematical problem to get that. 

60 that he thinks that there was not any fill to amount to any¬ 
thing where they claimed this horse was broken; that he 

does not consider two or three inches of loose dirt a fill, that don't 
amount to anything; that a foot would probably be sufficient to 
call a fill; that if there was any considerable quantity there might 
be damage if it became soft and there was not surface enough covered 
to overcome it; that he doesn't remember a heavy rain the day be¬ 
fore, and didn't notice any mud particularly when he was there that 
morning, as said before he didn't inspect horse thoroughly after it 
was broken, was within looking distance of it; didn't pick it up to 
examine it; that he did not see it after that; that it may have been 
the next day that he went back to look for the broken horse, doesn't 
think it was the same day; that he doesn't remember that any of 
the horses were propped up with brick; that sometimes it is done; 

Q. You do not remember any in this scaffold? A. No, sir. 

Q. I would ask you whether you know whether any horses were 
propped up with pieces of lumber. A. There was an incline there, 
of course, and they would naturally have to get them leveled up 
with something, don't just remember what was used particularly, 
but there was a suitable foundation put under all of them. 

Q. How much of an incline was there; (Meaning under the south 
scaffold). A. Oh, there might possibly have been, in that distance 
down, eighteen inches. There might have been more, I can’t tell 
exactly. 

Q. You do not recall any bricks being put under these horses, or 
any pieces of lumber being put under them? A. No; I don’t remem¬ 
ber that there was. There undoubtedly was something. They were 
built upon something. I don't remember now just what it was. 

Q. Who had immediate charge of the construction of this scaffold? 
A. A fellow by the name of James, a colored fellow there. 

Q. Who was over James? A. Well I was supposed to have- 

to be over him. 

Q. And Joe Dougherty came between you did he not? A. Joe 
Dougherty? 

Q. Joe Dougherty. A. Dougherty was there but he didn’t have 
anything to do with the construction of scaffolds. He looked after 
the laborers, as far as getting the concrete in was concerned, and 
the brick and so on. 

Q. Did not Joe Dougherty immediately have charge of James in 
the building of all scaffold work around there? 

61 Mr. Lerch: He just answered that he did not. 

The Witness: No; he did not have charge of that work. 

By Mr. Mather: 

Q. You were the man that had charge of James in building of 
the scaffolds? A. I was supposed to look after that. James took 
his orders from me. 


38 THOMPSON-STARRETT CO. VS. EDWARD WARREN. 

I cannot tell you exactly. I say the scaffold may have extended 
about six feet. It is only a mathematical problem to get that. 

60 that he thinks that there was not any fill to amount to any¬ 
thing where they claimed this horse was broken; that he 

does not consider two or three inches of loose dirt a fill, that don’t 
amount to anything; that a foot would probably be sufficient to 
call a fill; that if there was any considerable quantity there might 
be damage if it became soft and there was not surface enough covered 
to overcome it; that he doesn’t remember a heavy rain the day be¬ 
fore, and didn’t notice any mud particularly when he was there that 
morning, as said before he didn’t inspect horse thoroughly after it 
was broken, was within looking distance of it; didn’t pick it up to 
examine it; that he did not see it after that; that it may have been 
the next day that he went back to look for the broken horse, doesn’t 
think it was the same day; that he doesn’t remember that any of 
the horses were propped up with brick; that sometimes it is done; 

Q. You do not remember any in this scaffold? A. No, sir. 

Q. I would ask you whether you know whether any horses were 
propped up with pieces of lumber. A. There was an incline there, 
of course, and they would naturally have to get them leveled up 
with something, don’t just remember what was used particularly, 
but there was a suitable foundation put under all of them. 

Q. How much of an incline was there; (Meaning under the south 
scaffold). A. Oh, there might possibly have been, in that distance 
down, eighteen inches. There might have been more, I can’t tell 
exactly. 

Q. You do not recall any bricks being put under these horses, or 
any pieces of lumber being put under them? A. No; I don’t remem¬ 
ber that there was. There undoubtedly was something. They were 
built upon something. I don’t remember now just what it was. 

Q. Who had immediate charge of the construction of this scaffold? 
A. A fellow by the name of James, a colored fellow there. 

Q. Who was over James? A. Well I was supposed to have- 

to be over him. 

Q. And Joe Dougherty came between you did he not? A. Joe 
Dougherty? 

Q. Joe Dougherty. A. Dougherty was there but he didn’t have 
anything to do with the construction of scaffolds. He looked after 
the laborers, as far as getting the concrete in was concerned, and 
the brick and so on. 

Q. Did not Joe Dougherty immediately have charge of James in 
the building of all scaffold work around there? 

61 Mr. Lerch: He just answered that he did not. 

The Witness: No; he did not have charge of that work. 

By Mr. Mather: 

Q. You were the man that had charge of James in building of 
the scaffolds? A. I was supposed to look after that. James took 
his orders from me. 
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On redirect examination the witness testified substantially as fol¬ 
lows : That it was not usual to inspect a scaffold every day; that after 
a scaffold is constructed and considered safe you don’t expect 

62 to; that if you discover anything wrong you repair it; that 
they usually do that themselves when they work on it; 

Q. How long would it take between one and four feet of earth 
fill to settle? A. That is a pretty difficult problem. 

Q. If a fill has been made two months, will it be fairly solid. 
A. The longer it had been made, the less danger would there by 
of settling. 

that it would become so hard from walking around it, as you would 
in a building of that kind, that it would become almost as hard as 
the ground itself; that there always is around a building more or 
less walking and especially in that place there was a great deal of 
walking; that if a fill had been made two months in the place that 
it was, it would be in pretty hard condition. 

And thereupon to further maintain the issues on its part joined, 
the defendant produced as a witness Francis R. Hagner, who has 
been a practicing physician in the city of Washington for sixteen 
years, who testified substantially as follows: that he is a surgeon 
and is connected with the George Washington University; and Gar¬ 
field Hospitals, and operates regularly at those hospitals; that he is 
Professor of genito urinary disease* at The George Washington Uni¬ 
versity; that he makes a specialty of genito urinary surgery—all 
bladder and kidney surgery; that he is familiar with the operation 
for hernia; that he has performed that operation about one hundred 
times; that he examined the plaintiff about July, 1910; that on 
examination he noted a hernia - that was tender to the touch; that 
Warren seemed to be in a rather nervous condition at the time; 
that he talked the case over with Dr. Grayson and advised Warren 
to have the hernia operated upon; that he thought at the time the 
prognosis was good and that he would be cured of his hernia; that 
the prognosis generally in cases of hernia is good; that there is con¬ 
siderably less than five per cent, of recurrences; that men "after they 
recover go on with their usual vocations in life, and a small per¬ 
centage of them have recurrences after the operation; that 

63 the percentage of fatalities is less than one per cent.; that 
he doesn’t think he ever saw but one case die; that that was 

an infection; unless of course, it was a strangulated hernia; that he 
thinks there was no strangulation in this case; that his examination 
revealed nothing of that kind; that there were no circumstances or 
conditions existing in Mr. Warren’s case which led him to believe 
that an operation would be serious; that if there had been he would 
not have advised an operation. 

On cross examination the witness testified substantially as fol¬ 
lows* that at the time he made the examination of Mr. Warren, Drs. 
Grayson and Spear were present; that they examined his rectum 
but could find no sign of bleeding from anything low down in the 
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rectum, that he could not tell what caused the hemorrhage, it might 
have been an injury; required an operation to tell. 

Q. So that it might not have been a simple case of hernia such . 
as you have been telling us about, that an operation would have 
led into, but something far more serious, might it not? A. His 
condition was such that I thought he would stand the operation for 
hernia. I did not know, of course, I could not. I am simply sur¬ 
mising in this. The operation for hernia might have had some 
bearing on this hemorrhage he was having. 

Q. You are speaking, and all through your testimony you have 
been speaking, of simple cases of hernia? A. Yes. 

Q. And where there was a complicated case, such as might have 
been the case with Mr. Warren, your testimony is not meant to 
apply at all? A. As far as I could tell, the hernia that Mr. Warren 
had was not complicated, any more than the history of his bleed¬ 
ing from the bowels. The hernia itself, as far as I could tell, was 
not complicated, except that it seemed to be more tender to the 
touch than most cases were. 

Q. What do you mean by speaking about an existing strangula¬ 
tion? A. Well, a strangulated hernia is one that has bands that 
hold the hernia—there may be either a complete strangulation or 
partial—that constricts the neck of the hernia, the upper portion 
of it as it comes down through the tract. 

Q. There may have been, with Mr. Warren, such a condition as 
that, may there not? A. Possibly, slight. 

Q. It may have been there considerably, may it not, 

64 doctor? A. Well, that is all the more reason for an opera¬ 
tion, if it was. 

Q. And in those cases of strangulated hernia the percentage of 
recovery is very much less than what you indicated a few minutes 
since as applying to a simple hernia only? A. The earlier they are 
operated on the better chance they have for recovery in strangulated 
hernia. 

On redirect examination the witness testified substantially as fol¬ 
lows: 

Q. If you do not operate for strangulated hernia promptly, the 
patient is liable to die, is he not? A. It depends on whether it is 
a complete strangulation or a partial strangulation. Sometimes 
a little knuckle of gut will be caught in that way (indicating) and 
the feces can pass by the strangulation. If the strangulation is 
complete, the person has obstruction of the bowel; if the strangula¬ 
tion is only partial, they may go on with it for quite a length of 
time. 

Q. If the strangulation is only partial, the element of danger 
is not as great in an operation? A. I think it is not as great as 
letting them go with the strangulation. 
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^Thereupon, the defendant to further maintain the issues on its 
part joined, produced as a witness, F. J. Nolte, who testified sub¬ 
stantially as follows: 

That he is employed as a carpenter and has been so employed since 
he was 18 years old; that he is 49 years of age; that he saw the 
scaffold the day before the alleged injury to Mr. Warren occulted; 
that on the day before the accident there were four bricklayers if 
not more working on the scaffold, and laborers, making from four 
to six men all together; that the day the accident occurred they 
wanted to get up to a certain height on the end pier and to reach 
the height Warren got a block himself: that Mr. Warren assisted 
the laborer in fixing it up; that the trestles were all in substantially 
— order and if they were not they were thrown aside and refixed; 
that they had a man there who fixed them up whenever 

65 any one needed to be fixed up, that witness did no work on 
them; that he was assistant foreman and had charge of them 

two buildings at the time that one, and the one opposite, the 
contagious ward; that he was looking after the carpenter work on 
those buildings. 

On cross examination the witness testified substantially as fol¬ 
lows: 

That he saw the scaffold after it fell; that he didn’t notice that any 
of the horses were broken; that dry rot is not plainly discernible; 
that if there was dry rot covering any piece of lumber for a space of 
eighteen inches he thinks he could see it; that they have been very 
particular in all their scaffold building and trestles; that they are all 
examined before they are used; that dry rot shows some times; that' 
you can expose it; one is a kind of a yellow form according to the 
kind of material it is made of. But you can see it as a yellow form, 
and the wood becomes lighter. Anyone with any eyes can see it. 
Anyone that uses any of it or is going to use it for a scaffold or trestle, 
certainly could see it. They could feel the weakness of it. 

On cross examination the witness testified substantially as follows: 

That if a board is weather beaten and has been exposed to water 
arid dust for some time you can see the dry rot in it if you examine 
it; that he would guarantee almost there was nothing in any of those 
trestles—no dry rot. 

On re-cross examination witness said that he did not look to see 
if there was any dry rot, that he had no instructions to look to see 
if there was any. 

And to further maintain the issues on its part joined the defendant 
porduced William Carpenter, as a witness who testified sub¬ 
stantially as follows: 

66 That he is a laborer and was working in September, 1909 
for the Thompson-Starrett Company at the Naval Ob¬ 
servatory; that his work was waiting on the bricklayers; that he 
helped to build the scaffold on which Mr. Warren was injured; that 
he handed James, the scaffold builder, the boards and horses; that 
he didn’t see any defective ones; that he didn’t examine them; that 
he didn’t take any part in the actual erection of the scaffold; that he 
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saw him nail the boards; that he nailed the two outside boards; that 
he nailed the board that laps on the outside; that he nailed the cross 
braces; that he nailed the boards on top of the scaffold; that the 
top boards were all lapped over and that no short boards were used: 

Q. Did you see any change made in this scaffold the morning 
of this accident? A. No, sir; that morning when Mr. Warren fell 
I wasn’t down there when he fell that time. 

Q. You were not? A. No sir. 

Q. Before he fell were you down there? A. Yes, sir. 

Q. Did you see any change being made in the scaffold or on top 
of it? A. Mr. Warren he had a block and board on top of that. 

A. He had a block and board on top? A. Yes. 

Q. Did you see them put it up? * * * A. No. * * * 

but Frank James the scaffold builder told Mr. Warren’s helper not 
to put that block and board up on there. 

The Court: You were there? 

A. Yes, sir; I was there when I heard him tell it at that time. 

On cross examination the witness testified as follows: 

That he was working along with James right close to the scaffold 
at the time James told Smith not to put up the block and board; 
that Mr. Warren was on the scaffold at the time, and could hear 
what James said, and neither Smith nor Mr. Warren made any reply 
to what was said or paid any attention to it. 

67 And thereupon the defendant, to further maintain the 

issues on its part joined, produced as a witness Charles T. 
Townley, who testified substantially as follows: 

That he is a brick mason and has been such for about thirty years; 
that in September, 1909, he was working for the Thompson-Starrett 
Company at the Naval Hospital; that he knows the scaffold on 
which Mr. Warren was hurt, and worked on it the two days before 
the accident; that there were four or five bricklayers and one or 
two laborers working on it then; that the two days he worked on the 
scaffold there was no more than 250 face brick and about that 
number of rough brick; that on the day before a man by the name 
of Birney, from New York, and a man named Erastus Travers, and 
Mr. Warren and a couple of other men were working on the scaffold; 
that he didn’t examine the scaffold before the accident, but worked 
on it for those two days and it was perfectly secure at that time; 
that it was all right—good scaffolding; that the construction of the 
scaffold was apparently all right; that the horse method of con¬ 
struction is what they generally use altogether, some of them are 
what they call trusses, something like a carpenter’s trestle, only it is 
about five feet high; that he didn’t see any broken horse or trestle 
while he was on the job; that he didn’t see a bad piece of timber 
on the job only what the inspector picked out; that when he came 
to work the morning of the day of the accident, he was laid off 
until the following morning by Mr. Mennell; that he walked around 
to the nurses’ department, and Mr. Warren was on the scaffold work¬ 
ing; that as soon as witness saw Mr. Warren there, he got on a car 
and went home; that a short time after the accident he met Mr. 
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Warren at Fourteenth and New York Avenue one day and said 
to him “How did you come to get hurt on the job?” that he 

68 said, “I was up on the block, I stepped back and slipped and 
fell,” that witness then ran and got on the car and went 

on down to the job; that he knows Frank James; that is all, the 
scaffold builder, knew he was on the job; that he thinks he is com¬ 
petent in his work; that he didn’t see any dry rot in any of the 
horses in that scaffold; that the scaffold was all right when he left 
it that afternoon; that the scaffold was about five feet high off the 
ground and had been built about two days. 

On cross-examination the witness testified substantially as follows: 
that the scaffold was all right when he left it the afternoon of the 
day preceding the day on which Mr. Warren got hurt; that he did 
not look to see whether it was all right, but we were all on there, 
and when the 4 o’clock whistle blowed, witness picked up his tools 
and walked across and jumped off the lower end; that was the 
extent to which his inspection of the scaffold went and that was all 
that was necessary; that he did not examine the horses at any time 
at all, and did not look at the scaffold any time before he got on it; 
that he could tell from'the appearance of it that it was all right, 
as it looked level and all right, and of course, if it has got braces on 
it and is level, so long as the horses is under it, and the materials 
on it, it looked safe: that as long as the scaffold was standing, witness 
considered it was all right; that the piers were built on a slope from 
the roadway, where the teams come down next to the dog pound; 
that that particular pier he was on was about three feet above grade, 
where the concrete form was boxed in; that they started the ground 
work off of that; that where witness worked he had to reach up 
three feet to start it; and at the upper end there was no made ground 
at all because they had to dig down into the ground to get the con¬ 
crete in; that he refers to the south side; that the scaffold ran 

69 from east to west about thirty-five or thirty-three feet; that at 
the extreme west end there was hardly any filling at all be¬ 
cause it was all solid ground where the roadway came down; that the 
road came down on the west side of the building and passed the end 
of the scaffold about five feet distant; 

Q. You say the filling was on the east end? A. On the east 
end; yes, sir. 

Q. How far west did the filling extend? A. There was no filling 
on that side. 

Q. How far west did the filling extend? A. There was no filling 
on the west at all. All the filling was on the east end. 

Q. How far did that filling that you say was on the east end ex¬ 
tend west? A. Well, about a little over half way. 

Q. A little over half-way of the scaffold? A. Yes, sir. 

that witness knows how the horses were propped up, but cannot 
say whether there was any brick or lumber under them at all; that 
he worked on the scaffold the day before the accident happened; 
that it rained that night; that he doesn’t think it rained that day; 
that he thinks he put in good time there the two days; that he doesn’t 
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remember being laid off the first part of the morning; that it rained 
that night but doesn’t know how much of a rain it was; that the 
next day it was muddy just like after an ordinary shower; that he 
can’t tell how hard it rained; that it was muddy; that is all; it was 
a pretty muddy place around there—pretty dusty and bad; that 
the conversation with Mr. Warren was somewhere along about 14th 
and New York Avenue, some time in the day; that he can’t say 
what time in the day; that it is impossible for him to say now; 
that he can’t say what day in the week it was; that he can’t recall 
what month of the year it was; that it was not a very long time 
after the accident; or that it may have been a week or two weeks; 
something like that; that he can’t say the time; that it may have 
been inside of a month; that Mr. Warren told him he stepped back 
and slipped and fell. 

70 And thereupon the defendant, to further maintain the 
issued on its part joined, produced as a witness Frank James 

who testified substantiallv as follows: 

That he was working in September, 1909, for the Thompson- 
Starrett Company at the Naval Hospital as*a scaffold builder; that 
he is working now on the Western High School; that, they are 
cutting out there now, getting ready for the brick work; that he does 
most any old thing around there; helps to tear down; that he has 
been building scaffolds for nine or ten years, that he has worked 
for Worthington k Company, Fuller k Company and for Pannock; 
that he built the scaffold on which Mr. Warren was working; that it 
was built properly—two laps of the scaffold on the inside; that 
the top boards were put on the jacks; that the jacks were about 
five feet thick, they are built almost square; that they were braced 
with a riprap brace; that he put two nails at each end of the braces 
and two in the center; that one brace connects three jacks; that there 
were six jacks in that scaffold: that there were 2xl0’s and some 
2xl2’s, some 16 and some 12 feet long for the top boards; none 
shorter than 12 feet: that they put nothing on the ground under the 
jacks on that side where the scaffold was; that it was all solid ground 
and you didn’t have to put anything under it; 

Q. This is the south side facing toward the river? A. Yes, sir. 

Q. There is no made ground there? A. Not where the scaffolds 
were on the inside.. It is made—there was a little made ground 
on the outside, hut it didn’t have any thing to do with the scaffold, 
because it was too far out from the piers. 

that he examined the jacks as he put them up; that he didn’t see 
anything wrong with none of them; that he didn’t see any dry rot 
in any of them; that you have to pick them up in your hand; 

71 that you have got to look right close at them when you have 
to pick them up in your hand and carry them around;— 

you can easily see; that he ha* seen dry rot in boards; that he 
didn’t see any in any of these; that he saw the scaffold after it fell; 
that he didn’t see any dry rot in any broken scaffold; that he saw a 
broken jack, but didn’t see any dry rot in it; that probably about 


THOMPSON-ST ARRETT CO. VS. EDWARD WARREN. 


45 


six or seven men worked on that scaffold; that he could not exactly 
tell how much mortar and how much brick was on there; that 
he built all the scaffolds around there; 

Q. Who helped you on this particular scaffold? A. George Jones. 

Q. Who. A. George Jones. 

Q. Did Carpenter help you on this scaffold? A. Carpenter, no. 

Q. Did William Carpenter hand you any of the material that you 
used in it? A. Well, I couldn’t say. He was liable to hand me a 
brace or something like that. 

that he has built scaffolds on other jobs; that the usual method in 
building a scaffold of this kind is to use jacks; that some use horses 
and some jacks; that the only difference between a horse and a jack is 
that the jack is made square and the horse is the same as the car¬ 
penter’s trestle; that he examined his scaffolds; that he was around 
every morning and looked them over; that he didn’t see anything 
wrong with this scaffold; that he never worked for the Thompson- 
Starrett Company before this job and has not worked for them since; 
that he is sure the top boards were over-lapped; that both outside 
boards on top were nailed, also the one at the footboard, on the in¬ 
side ; that he nailed those in this scaffold; 

Q. Did you see any change being made in that scaffold the morn¬ 
ing of the accident? A. No; I didn’t see any change being made. 

Q. Did you see any thing being put on top of it? A. No, sir. 
I told them, when Warren was talking about a block and board, 
I tells Warren not to put nary block and board up there. I had to 
go over to the female nurses, §nd Joe Dougherty came over 
72 there. I guess Warren put the block and board on, and she 
came down with him. Joe Dougherty came over to me and 
told me to go down and examine the scaffold, that it was down. I 
told him (Warren) not to put it up there and he would put it up, 
either him or Levi Smith put it up, because those were the two work¬ 
ing on the job. They didn’t have no business to do it, because they 
didn’t have anything to do with the scaffolding work. I was the 
one that was supposed to attend to that. 

By the Court: Were you present when that was put up? —. 
No, Judge, no, sir. 

On cross-examination the witness testified substantially as follows: 

Q. Frank, after this scaffold fell you were sent for by Joe 
Dougherty, were you not? A. Yes, Sir. 

Q. And you came up? A. I did. 

Q. As soon as you came up he pointed to that trestle did he not? 

A. The broken one? A. No; he just said, “Go and look at that 
scaffold there” and he went on away. 

Q. When you came up, were not Joe Dougherty, Mr. Warren and 
Smith present there? A. No, sir. 

Q. Who was present when you came up to the scaffold? A. Well, 
there was Levi Smith. He was there. 

A. Was not Mr. Warren there? A. Let’s see now. I don’t re¬ 
member whether he was there or not. 
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Q. You do not know whether he was there or not? A. No. 

Q. Joe Dougherty was there, was he not? A. Joe Dougherty 
was there sure. 

A. And Joe Dougherty was your boss, was he not? A. Well, 
yes; he was my boss. 

Q. And Mr. Mennel was over Joe? A. Yes. 

Q. And Mr. Summers was over Mennell? A. Yes. 

Q. When Joe sent for you and you came up you say Smith was 
there, and you are not sure whether Warren was there or not? A. 
No; I am not sure whether Warren was there or not. 

Q. Do you think he was there? A. There is where he fell at. 
He ought to have been there. 

. Q. You think he was there? A. No; I don’t know. I couldn’t 
say whether he was there or not. 

Q. Do you not remember that he was there, and that he was hold¬ 
ing in his hand a piece of broken trestle at the time? A. 
73 Na 

Q. You do not remember that? A. There is no use you 
asking me do I remember that. I tell you I do not remember it. 

Q. Do you remember at any time while you were up there with 
Joe, Mr. Warren being there and holding a piece .of that broken 
.jack in his hands? A. No, sir. 

Q. Do you remember Joe saying to you—your Honor, I will 
use the exact language- 

Mr. Lerch: I object. 

By Mr. Mather: 

Q. (Continuing:) ‘What in the hell’- 

Mr. Lerch : Just a moment, before you put in anything that 
comes from a deceased person. If the Court please, it has been 
shown here that Dougherty is dead, and we cannot produce him 
as a witness, and we cannot contradict anything he may attempt to 
bring out in this testimony here by the statement of the deceased. 
Therefore- 

The Court: That is his misfortune. He is bound by the answer 
of this witness, then. The objection is overruled. 

Mr. Lerch: We note an exception. 

By Mr. Mather: 

Q. Did not Joe say to you, when you came up, “Frank, what in 
hell did you use that old rotten trestle for?” A. No. 

Q. And did you not in reply to that say that it was the only 
trestle you had to use? A. No, sir. That is what you asked me 
up on the job there, and I told you that, before. 

Q. You just answer my question now. A. I told you. 

Q. Did you not say to him that that was the only trestle you 
could use? A. How could I sav that when there was more on the 
job? 

Q. Where were the others, on the job? A. Laying around differ¬ 
ent places. 
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Q. Tell me where? A. Where? 

Q. Yes. A. Around the different buildings. There was some 
just across the road, over at the contagious ward. 

Q. There w T ere some across the road, at the contagious ward? A. 
Why certainly. 

Q. Were they old or new? A. I couldn’t tell you. There was 
lots of new ones there, and lots of old ones there. 

Q. How many new ones were there there, and how many old 
ones were there there? A. I didn’t take that much account of 
them. 

74 Q. When did you see them? A. When did I see them? 

Q, Yes. A. I seen them there when I put them there. 

Q. When did you put them there? A. How could I remember 
now when I put those jacks there. 

Q, How long before this accident happened did you put them 
there? A. Well, I can’t tell you that. 

Q. Was it a day or a week? A- I could not tell you whether it 
was a day or a week or not. 

Q. Can you tell me any other place where jacks were at that 
time? A. Yes; plenty of them around. 

Q. Tell me some more? A. There was some up there to the 
sick officers’ quarters, laying around all the different buildings. 

Q. There were some at the contagious building and some at 
what? The sick officers’ quarters? A. Yes, sir. 

Q. How many were there? A. Well, I don’t know. How could 
I tell you how many jacks were laying around the job. 

Q. You swear now that you did not say what I have just asked 

of you, to Joe, in response to- A. Yes; I could swear I didn’t 

say it. 

Q,. (Continuing:) In response to his asking you why you put 
that rotten trestle in there? A. I can say I didn’t say it. Neither 
I did. You asked me that up at the high school, and you tried 
to make me say that, and I told you no. You kept on after me and 
after me until I got kind of sore, I am telling you. 

Q. Talking about the interview I had with you- A. You 

came up to the High School, and you tried to make me say it, and 
I told you no, repeatedly, which I tell you right now—no, Joe 
Dougherty did not tell me anything of the kind. 

Q. Since you are so eager about the conversation I had with you 
at the High School, did you not in that conversation tell me, as to 
there being trestles around there, the story in three different ways: 
First, that there were, and then that there were not, and then again 
that you did not know whether they were there or not? A. Let 
me have that again. I didn’t quite understand that. 

Q. You remember my coming up to you at the High School? 
A. I do. 

Q. You remember my asking you first whether there were any 
trestles around other than what you had used? A. And what did 
I tell you? Yes; and you tried to make me say- 

The Court: Answer the question. 
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By Mr. Mather: 

75 Q. You answer my questions. You are not questioning 
me I am questioning you. A. All right. 

Q. Did I not ask you, first, whether there were any trestles around 
there other than the ones in use? A. I told you- 

Q. Just answer that question. A. I told you- 

The Court: Wait a moment. Just answer that question. You 
can do that by yes or no. 

(The stenographer read the pending question aloud.) 

The Witness: Sure there were. 

By Mr. Mather: 

Q. Did you not then say to me, later on, that there were not any 
around there? A. No, sir; I did not. 

Q. Did you not then, still later, say that you did not know 
whether there were or not? A. No. 

Q. Where did those jacks come from that you used on that 
trestle? A. That is what I told you up there. I don’t know, be¬ 
cause that was the first time I had used them. 

Q. Were they all new? A. No; some were new and some were 
old. 

Q. How many were new, and how many were old? A. That is 
what I can’t tell you. • 

Q. Was this one a new one or an old one? A. Which one? 

Q. The one that broke. A. It was an old one. 

Q. Where did it come from? A. That is what I tell you again, 
I don’t know. That was the first of my using it. 

Redirect examination. 

By Mr. Lerch: 

Q. James, when did Mr. Mather go to see you? A. He was up 
there one day last—one day this week. Let’s see, now. Wait a 
minute. I think it was one day this week or one day last week. 

Q. Have you talked to me or to anybody representing the Thomp- 
son-Starrett Company since you talked to him about this case? A. 
I have never. 

Thereupon the defendant, to further maintain the issues on its 
part joined, produced Paul Sleman, as a witness, who testified sub¬ 
stantially as follows: 

That he is of counsel for the defendant; that he called to see 
Levi Smith on the 20th day of March and heard him make the 
statement that in order to discover whether there was any 

76 dry rot in the trestle in question it would be necessary to 
chop into it with a hatchet or an axe. 

On cross examination the witness testified that he thought Mr. 
Lerch first suggested about chopping into it with a hatchet. 

On redirect examination the witness testified that the question 
was asked Mr. Smith whether dry rot could be detected by an ex¬ 
amination of the timber from the outside, if it was weather beaten, 
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Rnd he said that it could not be; and then the question was asked 
whether or not it could be detected by chipping with a hatchet, and 
he said it could be. 

“Mr. Lerch: There is one thing further, if the Court please. I 
desire to offer in evidence the certificate of the Department of Agri¬ 
culture, duly certified in accordance with the Revised Statutes, show¬ 
ing the rainfall, on the 15th, 16th and 17th days of September, 
1909, 

(Mr. Lerch thereupon read aloud to the jury the paper above re¬ 
ferred to, and the same is in the words and figures following, to 
wit:) 

Weather Conditions. 

Washington, D. C., September, 1909. 

15th. 

Temperature at Noon, 79; 4 p. m., 82; 8 p. m., 74; midnight, 
71; maximum for day, 84 at 3 p. m. No precipitation. Light 
wind, generally southeast. Partly cloudy day; clear at sunset; clear 
at 8 p. m. 

16th. 

Maximum temperature, 76 from 2 to 3 p. m.; minimum tem¬ 
perature, 69 from 4 to 6 a. m. Cloudy day; cloudy at sun rise; cloudy 
at 8 p. m.; cloudy at sun set; cloudy at 8 p. m. Light wind from 
the south and southeast. Rain began at 8.30 a. m., and ended at 
10:55 a. m.; rain began at 4.05 p. m., and ended at 6.15 p. m.j 
amount 0.17 inch. 

17th. 

Temperature at midnight 16th-17—70; minimum temperature 
up to noon, 67 at 6 and 7 a. m.; temperature at 8 a. m., 68; tem¬ 
perature at 10 a. m., 73; temperature at noon, 76. Partly cloudy 
day; cloudy sun rise; cloudy at 8 a. m. Light variable wind. Rain 
began at 2:10 a. m., and ended at 2:15 a. m.; amount, trace.” 

77 And here the defendant rested, the foregoing being in 
substance all of the evidence given in its behalf. 

And thereupon the plaintiff recalled as a witness in rebuttal 
Levi Smith, who testified substantially as follows: 

That he knows Frank James; that James said nothing- to him on 
the morning of the accident about not putting up the foot scaffold. 

By Mr. Mather: 

Q. You were present when Mr. Warren sent first for Joe Dough¬ 
erty after the accident happened, were you not? A. Yes, sir. 

Q. You were present when Joe Dougherty came up? A. Yes, 
sir. 
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Mr. Lerch: I renew my objection to anything coming from Joe 
Dougherty, and it is understood, without repeating the objections, 
that it will go in subject to your Honor’s ruling. 

The Court : I do not see that there is any question yet presented 
for the Court to pass on. 

Q. You were present when Joe Dougherty came up? A. Yes, 
sir. 

Q. You were present when Joe Dougherty sent for Frank James? 
A. Yes, sir. 

Mr. Lerch: Now I object. 

By Mr. Mather: 

Q. You were present when Frank- 

Mr. Lerch: I object to anything- 

Mr. Mather: Wait until we come to the question. 

Mr. Lerch: You have already interrogated with reference to 
what Joe Dougherty did, and 1 object to that line of examination. 

The Court: What was the question? When Joe Dougherty sent 
for somebody? 

Mr. Mather: When Joe Dougherty sent for Frank James. 

The Court: Let that go out for the present. 

By Mr. Mather: 

Q. Were you present when Frank James came there? A. Yes, 
sir. 

78 Q. Were you present when Frank James came there? A. 

Yes sir. 

Q. Were you present when Joe Dougherty said to Frank James: 
‘What in the hell did you put that rotten trestle there for?’ 

Mr. Lerch: I object to that. 

The Court: Do not answer that question. 

Mr. Lerch : I re-state the objection I made before, that the state¬ 
ment of Mr. Dougherty, he being deceased, is not a statement which 
can be shown in evidence, there being no way to contradict; and in 
addition to that, it is a statement coming from a deceased person 
which, under Section 1073, I think it is, of the Code, is not admissi¬ 
ble. 

Mr. Mather: The purpose, of course, may it please the Court, 
with which this testimony is offered, and the only ground on which 
it is competent, is in direct impeachment of the testimony of this 
Frank James, who has just testified. 

The Court : It is not for the purpose of affecting his testimony in 
any way. He is not a party. He is not a witness, and it would not 
make any difference whether you were able now to call the person, 
who, it is claimed, has made a statement of that sort. You might as 
well say: “Were you not in conversation with some individual, with 
a man, at the corner of a certain street, about a certain time, and did 
he not say 90 and so to you?” What is the object of that? Not to 
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affect the man who made the statement, but to affect the man to 
whom it is said the statement was made. 

* * ****** 

Mr. Lerch: Will your Honor give me an exception? I cannot 
stop to look for it. 

The Court: It may go in, subject to your objection, and if you 
can find your authority, I will take it from the jury. 

By direction of the Court the stenographer read the pending ques¬ 
tion as follows: 

Q. Were you present when Joe Dougherty said to Frank James, 
‘What in the hell did you put that rotten trestle there for’? 

The Court: You can answer that question. Let the objection be 
noted, and that the testimony goes in subject to the objection, and 
the Court will rule upon the admissibility of the evidence later. 

Mr. Lerch : I desire to object further, to the examination of the 
witness, upon the ground that the witnesses were excluded, and that 
he has been present in the room during the time witnesses were testi¬ 
fying. 

The Court (to the witness): Have you been here in the 
79 Court room since you testified before? Have you been sit¬ 
ting here while witnesses were testifying? 

The Witness: This morning I were. 

Mr. Mather : Have you been this afternoon ? 

The Court: This afternoon? 

The Witness: No, sir. 

The Court : Who did you hear testify this morning? 

The Witness: Mr. Summers. 

The Court: You ought not to have been in here. In view of the 
fact that he did not hear the testimony that is involved in this 
inquiry, that is not a reasonable objection. 

Mr. Lerch : I would like to ask a question on that. 

The Court: Very well. 

By Mr. Lerch: 

Q. Were you in here at any time this afternoon? A. When the 
court opened I came in and went right out again. 

Q. You were here when we started to take testimony though, were 
you not? A. When? 

Q. When we started to examine the witnesses, were you not? A. 
No, sir; only when Mr. Summers was examined. I was in here 
then. 

Mr. Lerch: I think under the rule of exclusion, if the Court 
please, I shall insist upon my objection. 

The Court : It is a matter that is entirely within the discretion of 
the court. You may note an exception. 

Mr. Lerch: I note an exception. 

By direction, the Stenographer again read the pending question, 
as follows: 

Q. Were you present when Joe Dougherty said to Frank James: 
‘What in the hell did you put that rotten trestle there for?' 
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The Court : Just a moment. I think you ought not to assume that 
that was said. That objection has not been made. I think it is open 
to that objection. 

Mr. Lerch: I was about to make it. Mr. Clark suggested it to 
me. 

Mr. Mather: My understanding of impeachment matters, may 
it please the Court, is that you do put the question direct, 

80 and not ask what was said. 

The Court: I know. You are not asking this witness now 
whether he said something or not. 

Mr. Mather: No. Did he hear something said. 

The Court: You may ask him whether he heard anything said 
by—what is this man’s name? 

Mr. Mather: Joe Dougherty. 

The Court: Yes, by Joe Dougherty to do so and so, in regard to 
the character of the wood that was in that brace. 

Mr. Mather: I will put it that way. 

By Mr. Mather: 

Q. Smith, did you hear anything said by Dougherty to James 
about the character of the wood that was in that broken jack or 
horse? 

Mr. Lerch : The same objection. 

The Court: Yes This goes in subject to your objection as to its 
admissibility. 

By Mr. Mather: 

Q. Answer that. A. Yes, sir. 

Q. What did he say? A. ‘What did you put that’—he swore— 
‘horse in there for.’ 

The Court: I do not hear you. 

By Mr. Mather: 

Q. A little louder. A. He spoke of the rotten horse that was put 
under the scaffold. 

Q. What did he say? A. lie said—as you said a while ago— 
‘What in the hell did you put that horse there for—that rotten 
horse.’ 

Q. And what did Frank James reply to that? A. He said that 
was all that he had to put there. 

Mr. Mather: That is all. 

Mr. Lerch: No questions. 

And further, the plaintiff himself in rebuttal, gave evidence that 
he recognized the man Townley who testified this afternoon; that 
he did not have any conversation with him at New York 

81 Avenue; that he had a conversation with him on the build¬ 
ing afterwards. 

Q. After this accident happened, Mr. Warren, do you recall send¬ 
ing for Joe Dougherty- A. I- 
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Mr. Lerch: Just a moment. I do not think that is proper re¬ 
buttal. There has been nothing in the defense to give ground for 
that in rebuttal. 

Mr. Mather : All right, all right. 

By Mr. Mather: 

Q. Did Joe Dougherty come there? A. Yes, sir. 

Mr. Lerch : I object to that on the same ground. This is a part 
of the case in chief. 

The Court (after argument): You say that this gentleman was 
present? 

Mr. Mather: Yes. 

The Court : And heard that statement? 

Mr. Mather: And heard that statement. 

The Court: Go on. 

Mr. Lerch: I note an exception. 

The Court : It will go in subject to your objection, of course. 

By Mr. Mather: 

Q. What was said then about the character of the trestle? A. He 
simply said: ‘What in the hell did you put that old rotten trestle 
there for, James?’ 

Q. And what did James say in response to that? A. James said 
that was all he had to use. That was the only remark he made. 

Q. Did James on the morning of the happening of the accident 
say anything to you about not putting that block and board up on 
the scaffold? A. It was none of his business at all. 

On cross examination the witness testified substantially as fol¬ 
lows: 

Q. You might have forgotten that you had this conversation with 
Mr. Townley, might you not, at 14th and New York Avenue? A. I 
don’t think it is possible under those conditions. 

Q. If you could forget sufficiently to go to Baltimore instead of 
out at Huntsville, do you not think you might forget this 
82 conversation? A. At the time that conversation was taking 
place, he said a week after I fell- 

Q. No; he did not say a week after you fell, Mr. Warren. He said 
it might have been a month. A. The first three months I was going 
to the hospital backwards and forwards; and when I went on the 
cars I got right off at my door, as near as possible. 

Q. Do not argue it. I ask, might you not have forgotten it? A. 
No, sir; I don’t think I would forget a thing of that kind. I don’t 
think so. 

And here the plaintiff rested, the foregoing being in substance all 
the evidence given on his behalf in rebuttal. 

The Court : That closes the testimony. If you have any authori¬ 
ties to submit to the Court on Monday morning, on the motion to 
strike out the testimony which you object to, I will hear you then. 

Mr. Lerch : And further, before the testimony is absolutely closed 
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I want to insist upon my motion to exclude the testimony of Dr. 
Spear on the question of nervousness. 

The Court : The testimony is closed, but I will hear you upon the 
motion to strike out on Monday morning. 

Mr. Leech : Yes. I understood your Honor to reserve your ruling 
upon that; and if it is necessary that the motion be passed upon prior 
to the closing of the testimony- 

The Court: I will give you the opportunity to present your mo¬ 
tion. 

Monday, April 3, 1911. 

Mr. Lerch : If the court please, I desire to renew the motion to 
strike out the testimony of Dr. Spear as not being admissible. As 
I read the testimony, there is nothing here which shows the nervous 
condition of the plaintiff to have been the direct result of any trau¬ 
matic injury. 

(After full argument.) 

The Court : The motion will be denied. 

Mr. Lerch: Your Honor will give us an exception to that? 

The Court: Yes. 

Mr. Lerch : Now, your Honor, I desire to renew the motion to 
strike out the statement which has been inserted into the record as 
coming from Joe Dougherty in connection with the trestle in ques¬ 
tion. The statement does not appear, from any evidence in the 
case, to be a part of the res gestse. It does not come from any agent 
who is authorized to bind this defendant with any such statement; 
and even had it come from such an agent it would be out of the 
range of his employment, and therefore not binding upon the 
83 defendant. This statement crept into the record upon cross- 
examination by counsel for the plaintiff of defendant’s wit- 
nesses. It was not proved in the plaintiff’s case, and could not have 
been proved, but he attempted to bring it into the record in the cross- 
examination of defendant’s witnesses, thereby seeking by indirection 
to do what he could not do directly. The statement further is ob¬ 
jectionable upon the ground that it purports to come from a person 
since deceased. Under no theory of evidence or rule of evidence 
am I able to find any ground for its admission. 

Mr. Mather : May it please the Court, of course this evidence was 
not admissible in the plaintiff’s case. Of course it is not a part of 
the res gestae; and we admit that Mr. Summers, at least—my recol¬ 
lection carries me that far—said that Joe Dougherty had nothing 
to do with Frank James who was the scaffold builder; but Frank 
James himself said he had, and Mr. Mennell, as I recollect, said 
he had—but that matters not for the purposes of this motion. The 
only ground on which this testimony was properly admissible was 
the ground that your Honor ruled it to be admissible on last Thurs¬ 
day, namely, that the defendant company here had offered a witness, 
Frank James, the man who built this scaffold, who testified to certain 
conditions and certain matters, and we brought to his attention the 
time, the place, and the people who were present (because the law 
is very tender about these matters of impeachment, declaring that 
you must bring fully to the mind of the witness when you intend to 
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impeach everything so that he may recollect it, or have a fair op¬ 
portunity to explain it); but Frank James made an assertion on this 
witness-stand to which his attention was especially called for the 
purpose of impeaching him. In other words, as we understand it, 
the foundation was laid for impeachment, and laid in the fairest 
and most complete manner that I was enabled to do it. It matters 
not what Joe Dougherty said, except in so far as it is a part of the 
matter that was brought in thereafter to impeach that witness, James. 
If I had asked James: Did he say at that time and place that that 
was the only trestle he had, there would have been an incomplete 
matter before this jury; there would have been an incomplete mat¬ 
ter before the witness who was on the stand, and very properly ob¬ 
jection would have lain to that question. But the gist of that con¬ 
versation, the fact of the condition of that trestle, that Dougherty 
taxed James with the condition of that trestle, the fact that James 
admitted that condition- 

Mr. Lerch : Before you go any further, do you want the record on 
the question of whether Dougherty had anything to do with the scaf¬ 
folds, over James? 

Mr. Mather: Over James—yes. 

Mr. Lerch: Dougherty was there, but he did not have anything 
to do with the construction of scaffolds. He looked after the 

84 labor, so far as getting cement is concerned and the brick- 

Mr. Mather : Look at the cross-examination, and you will 
find that he admitted that Joe Dougherty was immediately over him. 

Mr. Lerch: But not on scaffolds. 

Mr. Mather: On scaffolds. 

Mr. Lerch: This was his cross-examination. 

******* 

Mr. Mather: I will find it in a minute. It is immaterial for the 
purpose of this motion, but it is there. I say that this testimony 
was properly admissible, for the purpose of impeaching the credi¬ 
bility of this witness that the defendant offered; and only on that 
ground, as I understood the Court’s ruling on Thursday, was it ad¬ 
mitted. Therefore the question of the decease of Joe Dougherty 
does not enter into it. The question whether it was a part of the 
res gestae does not enter into it. The question whether the plaintiff 
could have introduced it in chief does not enter into it. 

The Court: The motion will be overruled. 

Mr. Lerch: Your Honor will grant me an exception. 

And thereupon the Justice presiding, at the request of counsel 
for the plaintiff granted and gave to the jury the following instruc¬ 
tions. 

. I. 

You are instructed that the law imposes upon every employer a 
duty to provide a place reasonably safe and secure in which his 
employees may carry on and perform their respective duties; and 
if you find from the evidence in this case that the defendant cor¬ 
poration did not provide a reasonably safe place for plaintiff in 
which to do his work, and that the scaffold provided for plaintiff 
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to work upon was dangerous and unsafe, of which fact the plaintiff 
had no knowledge and could not have had such knowledge by the 
exercise of reasonable and ordinary care on his part, and that as a 
result of the failure of the defendant corporation to provide a reason¬ 
ably safe and secure scaffold for the plaintiff to perform his 

85 work, on, said scaffold fell, injuring the plaintiff, then your 
verdict must be for the plaintiff. 

Granted as amended. 

Exception by Deft. 

II. 

You are instructed that while the mere fact that the falling of the 
scaffold in this case does not of itself prove negligence, nevertheless, 
you may take that fact into consideration with all the other facts and 
circumstances surrounding the falling of said scaffold, and deter¬ 
mine therefrom whether the defendant corporation was guilty of 
the negligence that caused plaintiff’s injuries; and if you find that 
it was, your verdict must be for the plaintiff. 

Granted. 

Exception by Deft. 

IV. 

You are instructed that if you find for the plaintiff, you are to 
consider in estimating the damages, the injury to the plaintiff, and 
the damages resulting therefrom to him. You are to take into con¬ 
sideration the sufferings, including bodily pain in consequence of 
such injuries, and also the mental pain and suffering attendant upon 
and the natural incident of such bodily suffering; the character and 
extent of his physical disabilities, and whether the injuries are per¬ 
manent or otherwise; also his consequent loss of earnings, if you 
find such loss of earnings, from the happening of the accident up 
to the present time, and as much further loss from impairment of 
earning capacity as you may find reasonably likely to result in the 
future from plaintiff’s injuries, and in determining this loss as to the 
future,—if you find such future loss—you will consider plaintiff’s 
age, his bodily vigor and health before the accident, and since, 

86 as shown by the evidence in the case; the cost of reasonable 
medical sendees, attention and care, and as well a reasonable 

amount for medicines, and you should award such damages, within 
the limits of the sum claimed in the Declaration, as will fairly and 
reasonably compensate the plaintiff for all the personal injuries 
suffered by him, and likewise for the reasonable and proper expenses 
to which he has been put in his endeavor to be cured. 

Granted. 

And to the granting of each of the two first prayers for instruc¬ 
tion, when and as the same were offered the defendant, by its coun¬ 
sel, then and there duly excepted. 

And thereupon counsel for the defendant prayed the Court to 
give to the jury the instructions following: 
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I. 

The jury are instructed to return a verdict for the defendant 

Refused. 

Exception by Deft. 

II. 

If you find from the evidence that the defendant had caused to 
be constructed a scaffold or support which was reasonably safe for 
the purposes and uses to which it would reasonably be subjected in 
the course of the construction of the brick piers to which it was 
adjacent, and if you further find that the scaffolding or support was 
changed by plaintiff’s helper, Levi Smith, and as a result of such 
change or reconstruction it fell or collapsed and caused the injuries 
to the- plaintiff as here claimed, you are instructed that the plaintiff 
was injured as the result of the negligence of a fellow-servant of the 
plaintiff and your verdict will be for the defendant. 

(Conceded as amended.) 

87 III.. 

If you find from the evidence that the defendant had caused to 
be constructed a scaffolding or support which was reasonably safe 
for the purposes and uses to which it would reasonably be subjected 
in the course of the construction of the piers to which it was adja¬ 
cent, and if you further find that thereafter plaintiff made or directed 
to be made changes in the same for his use in connection with his 
work thereby rendering such scaffolding or support unsafe for use 
by plaintiff or his fellow-servants, and was thereby injured, you are 
instructed that in that situation of the case the plaintiff assumed 
the risk incident to the use of such scaffold or support in its changed 
condition, and your verdict must therefore be for the defendant 

(Granted.) 

IV. 

That if from the evidence the jury believe that the defendant com¬ 
pany constructed a scaffold which was reasonably safe for the pur¬ 
poses for which it was intended to be subjected, and the said scaffold 
was found to be reasonably safe for such use by actual use for said 
purposes and the jury find the said scaffold was weakened after its use 
by defendant’s employees the day before the accident and prior to 
the time when the said scaffold collapsed, by the alterations made in 
said scaffold by Levi Smith or the plaintiff, separately or jointly 
without the authority or consent of the defendant company, they are 
instructed that the plaintiff assumed the risk incident to the use of 
such scaffold and your verdict must therefore be for the defendant. 

Refused. 

Exception by Deft. 

V. 

The jury is instructed that the burden of proof in this case 

88 is upon the plaintiff, and before he can recover on account 
of the alleged negligence on the part of the defendant inpro- 

8—2344a 


58 


'fttOMRSOK-STARRRTT CO. VS. EDWARD WARRBK. 


viding or having for use a weak, defective or insufficient horse or 
support for the scaffold, it i9 necessary for the plaintiff to prove by 
a preponderance of the evidence, (1) that the horse or support was 
. insufficient, weak or defective, and that the accident happened as 
the result of such weakness, insufficiency or defect; (2) that the de¬ 
fendant had notice or knowledge of such insufficiency weakness or 
defect, or that they might have had notice thereof by the exercise 
of ordinary care; (3) that the plaintiff did not know of such in¬ 
sufficiency, waa&ness or defect, and that he had no means of knowl¬ 
edge thereof equal to those of the defendant; (4) and that he was, 
in his relation to the accident, in the exercise of ordinary care. If 
the plaintiff fails to prove, by a preponderance of the evidence, 
one of these four propositions the jury shall find for the defendant. 

Refused. 

Exception by deft. 

VI. 

The jury is instructed that it is incumbent upon the plaintiff to 
prove by a preponderance of the evidence not only that the timber 
was in fact defective but also that defendant was negligent in not 
discovering the defect, the rule being that the defendant is not re¬ 
sponsible for injuries resulting from latent defects in the material 
used in the construction of the scaffold of which he has no knowledge 
or means of knowledge. 

The word “negligent” in the foregoing instruction is defined as 
the failure of the defendant to exercise such care in inspecting 
89 said timber as an ordinary man under like circumstances 
would have exercised. 

(Conceded.) 

VII. 

The jury is instructed that if they find from the evidence that 
the proximate cause of the alleged injury to the plaintiff was the 
breaking of one of the supports to said scaffold due to the presence 
of dry rot in said support, and that the presence of such dry rot 
was hidden and could not have been discovered by a reasonable in¬ 
spection of said scaffold, then your verdict must be for the defendant. 

(Conceded.) 

VIII. 

The jury are instructed that the defendant was not an insurer 
of the plaintiff’s safety but it is only required to exercise such ordi¬ 
nary care as may be reasonable in view of the work to be performed 
and the dangers incident to the employment, and that reasonable 
care in the matter of inspection requires the master to make only 
such examination as a reasonably prudent man would deem necessary 
for the discovery of possible defects and that he is not required, un¬ 
less put upon notice as to probable existence of defects, to employ 
unusual or extraordinary tests. 

(Conceded.) 

IX. 

The jury are instructed that the duty of using ordinary care in 
making inspections of scaffolding such as was described in the evi- 
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dence, does not require the defendant to cut into the timber of such 
scaffold with a hatchet to ascertain the condition thereof. 

Refused. 

Exception by deft. 

. 90 X. 

The jury are instructed that under the pleadings in this case, no 
duty rests upon the defendant to furnish a pole scaffold, or a scaffold 
of a different design than that furnished according to the evidence, 
provided the jury shall find that the scaffold so furnished was rea¬ 
sonably safe for the purposes for which it was intended. 

(Conceded.) 

XL 

You are instructed that the plaintiff must establish by a pre¬ 
ponderance of the evidence that the scaffold here involved was 
defective and that a defect cannot be inferred from the mere fact of 
injury. There must be some substantive proof of negligence, knowl¬ 
edge of the defect or some omission of duty in regard thereto, and 
if you find that the defendant had no knowledge of the alleged defect 
the plaintiff cannot recover unless he shows by a preponderance of 
the evidence that the defendant by the use of reasonable diligence 
should have discovered such defect. 

(Conceded.) 

XII. 

You are instructed that the plaintiff has not used the reasonable 
diligence or care required of him to avoid unnecessary disability or 
the unnecessary continuance of disability and if you believe from 
the evidence that the plaintiff Edward Warren, is entitled to a ver¬ 
dict against the defendant, Thompson-Starrett Company, under the 
instructions given to you, you should find for the plaintiff only to 
such extent and such length of time as you find he would have 
been disabled if he had exercised reasonable care or diligence to 
avoid such unnecessary disability or the unnecessary continuance of 
disability. 

91 Reasonable care or diligence as used in the foregoing 
paragraph means the care which a reasonable,-prudent man 
would exercise in following the advice of his physician or surgeon 
in submitting to operations recommended or prescribed for him. 

Refused. 

Exception by deft. 

xm. 

You are instructed that it is incumbent upon the plaintiff to 
observe reasonable care to avoid unnecessary disability or the un¬ 
necessary continuance of disability, and if you believe from the 
evidence that the plaintiff, Edward Warren, did not observe rear 
sonable care, and if you further believe from the evidence that be¬ 
cause of his failure to observe such reasonable care he was disabled 
to a greater extent or for a greater length of time than he would 
have been by the exercise of reasonable care, then you should find 
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for the plaintiff only to the extent and for the length of time he 
would have been disabled if he had exercised such reasonable care. 
Reasonable care or diligence as used in the foregoing paragraph 
means the care which a reasonable, prudent man would or should 
exercise in following the advice of his physician or surgeon in sub¬ 
mitting to operations recommended for him. 

(Conceded.) 

XIV. 

The jury is instructed that it is incumbent upon the plaintiff to 
observe reasonable care to avoid unnecessary disability or the un¬ 
necessary continuance of disability, and if you believe from the evi¬ 
dence that the plaintiff, Edward Warren, did not observe reasonable 
care in following the advice of his physicians, Doctors Spear, Gray¬ 
son and Stokes, and if you further believe from the evidence 

92 that because of his failure to observe such reasonable care, 
he was disabled to a greater extent or for a greater length of 

time than he would have been by the exercise of such reasonable 
care, then you should find for the plaintiff only to the extent and 
for the length of time he would have been disabled if he had exer¬ 
cised such reasonable care. 

(Withdrawn.) 

XV. 

You are instructed that it is incumbent upon the plaintiff to use 
reasonable care and diligence in an effort to be healed of his in¬ 
juries, and if you shall believe from the evidence, that a reasonably 
prudent and careful man would or should have submitted to an 
operation for the condition of hernia from w r hich the plaintiff was 
suffering under similar circumstances, then you shall not allow 
damages for any pain, suffering, disability, or permanent injury 
which you shall believe to have directly resulted from the refusal 
of the plaintiff to submit to such operation. 

(Conceded as amended.) 

And thereupon the Justice presiding rejected I, IV, V, IX and 

XII of said prayers and granted II, III, VI, VII, VIII, X, XI, 

XIII and XV, while XIV w’as withdrawn; that exceptions were 
duly noted by defendant’s counsel to the Court’s refusal to give its 

prayers numbered I, IV, V, TX and XII as aforesaid. 

93 And thereupon, and after said exceptions had been duly 
noted, the Justice presiding gave to the jury his general 

charge in the following terms: 

The Court (Mr. Justice Anderson): Gentlemen of the jury, the 
plaintiff, Edward Warren, brings this action against the Thompson- 
Starrett Company, a corporation, to recover damages for injuries 
sustained by him on the 17th day of September, 1909, while work¬ 
ing in the employment of and for the defendant Company, and 
which injuries he alleges w^ere the result of the negligence of the 
defendant. The declaration is drawn in two counts, one relating 
to an alleged defect in the construction of the structure upon which 
he was working at the time he was injured, and the other as to 
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certain alleged defects in the material employed in that structure. 
You will have this declaration with you when you go to your 
room, not because it has any probative value, not because it con¬ 
stitutes any part of the evidence in this case, but merely as a state¬ 
ment of the plaintiff’s case. 

Now, you will bear in mind, gentlemen of the jury, that in all 
cases of this kind the (burden is upon the plaintiff to make out his 
case. That is, he must not only prove that he was injured (and 
in this case that he was injured at the time and place named is not 
in dispute), but that such injury was the result of the negligence of 
the defendant. 

There is no presumption here of negligence upon the part of the 
defendant simply because the plaintiff was injured, and therefore 
it is that it is incumbent upon the plaintiff to establish the 

94 alleged negligence with which he charges the defendant, by a 
preponderance of the proof, or by the weight of the evi¬ 
dence. In criminal cases the guilt of a defendant must be made out 
beyond a reasonable doubt. In civil suits (and this is a civil suit) 
that is not the measure of proof required. The party plaintiff is 
obliged to make out his case by a preponderance of the evidence, by 
its weight. If its weight preponderates in his favor, he is entitled to 
recover. If it does not so preponderate, if the weight is not with 
him, then he is not entitled to recover. 

Now, I must take a little of your time, perhaps more than is 
necessary, in getting before you certain propositions of law that have 
been put in various forms in the numerous prayers that the Court has 
been obliged to consider and w T hich the Court has concluded to 
grant. 

You will bear in mind, gentlemen, that the law of the case must 
come from the Court, and that you are bound by the instructions 
of the Court as to the law. As to the facts, of course, you under¬ 
stand, you are the sole judges. 

In the first place, you are instructed that the law imposes upon 
every employer (in this case the Thompson-Starrett Company, a 
corporation) a duty to provide a place reasonably safe and secure 
in which its employes may carry on and perform their respective 
duties; and if you find from the evidence in this case that the de¬ 
fendant corporation did not provide a reasonably safe place for 
plaintiff in which to do his work, and that the scaffold provided for 
plaintiff to work upon was dangerous and unsafe, of which fact the 
plaintiff had no knowledge and could not not have had such 

95 knowledge by the exercise of reasonable and ordinary care 
on his part, and that as a result of the failure of the de¬ 
fendant corporation to provide a reasonably safe and secure scaffold 
for the plaintiff to perform his w T ork on, said scaffold fell, injuring 
the plaintiff, then your verdict must be for the plaintiff. 

That is, it was the duty of the defendant Company to provide 
the plaintiff here a reasonably safe and secure platform upon which 
to do his work—that is, the work for which he was employed, and 
the purpose for which the structure was erected—and if you find 
that the defendant failed to provide such reasonably safe place and 
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structure, and that by reason of the defendant’s failure in that re¬ 
spect the plaintiff was injured—that is, if he was injured as the 
result of the failure of the defendant corporation to provide a rea¬ 
sonably safe and secure scaffold for the plaintiff to perform his work 
on, and that thereby the plaintiff was injured by the falling of such 
scaffold—then the plaintiff is entitled to recover. 

Now, standing over against that proposition is this: That the 
defendant was not an insurer of the plaintiff’s safety, but was 
only required to exercise such ordinary care as may be reasonable, 
in view of the work to be performed and the dangers incident to 
the employment, and that reasonable care in the matter of in¬ 
spection requires the master to make only such examination as a 
reasonably prudent man would deem necessary for the discovery of 
possible defects, and that he was not required, unless put upon notice 
as to the probable existence of defects, to employ unusual or ex¬ 
traordinary tests. 

96 The Court further instructs you that while the mere fact 
that the falling of the scaffold in this case does not of itself 

prove negligence, nevertheless, you may take that fact into consid¬ 
eration with all the other facts and circumstances surrounding the 
falling of said scaffold, and determine therefrom whether the de¬ 
fendant corporation was guilty of negligence that caused plaintiff’s 
injuries; and if you find that it was, then your verdict must be for 
the plaintiff. 

And again, gentlemen, if you find from the evidence that the 
defendant had caused to be constructed a scaffold or support which 
was reasonably safe for the purposes and uses to which it would 
reasonably be subjected in the course of the construction of the 
brick piers to which it was adjacent, and if you further find that 
the scaffolding or support was changed by the plaintiff’s helper, 
Levi Smith, and as a result of such change or reconstruction it fell 
or collapsed and caused the injuries to the plaintiff as here claimed, 
you are instructed that the plaintiff was injured as the result of 
the negligence of a fellow servant of the plaintiff, and your verdict, 
in that view of the case, will be for the defendant. 

Now, again, if you find that the defendant had caused to be 
constructed a scaffolding or support which was reasonably safe for 
the purposes and uses to which it would reasonably be subjected in 
the course of the construction of the piers to which it was adjacent, 
and if you further find that thereafter plaintiff made or directed to 
be made changes in the same for his use in connection with 

97 his work thereby rendering such scaffolding or support un¬ 
safe for use by plaintiff or his fellow servants, and was 

thereby injured, you are instructed that, in that situation of the 
case, the plaintiff assumed the risk incident to the use of such scaf¬ 
fold or support in its changed condition, and your verdict must 
therefore, in that view of the case, be for the defendant. 

It is incumbent, gentlemen, upon the plaintiff to prove by a 
preponderance of the evidence not only that the timber was in fact 
defective but also that defendant was negligent in not discovering 
the defect, the rule being that the defendant is not responsible for 
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injuries resulting from latent defects in the material used in the 
construction of the scaffold of which he has no knowledge or means 
of knowledge. The word “negligent” in this instruction may be 
defined as the failure of the defendant to exercise such care in 
inspecting said timber as an ordinary man under like circumstances 
would have exercised. 

Again, if you find from the evidence that the proximate cause 
of the alleged injury to the plaintiff was the breaking of one of 
the supports to said scaffold due to the presence of dry rot in said 
support, and that the presence of such dry rot was hidden and 
could not have been discovered by a reasonable inspection of said 
scaffold, then your verdict must be for the defendant. 

Under the pleadings in this case, no duty rested upon the defend¬ 
ant to furnish a pole scaffold. There was some evidence, you will 
remember, from one of the witnesses, to the effect that if he had 
been constructing that scaffold he w r ould have constructed 

98 what is known as a pole scaffold. So, the Court says to you, 
the Court feels that it is its duty to say to you, that no duty 

rested upon the defendant to furnish a pole scaffold, or a scaffold 
of a different design than that furnished according to the evidence, 
provided you shall find that the scaffold so furnished was reason¬ 
ably safe for the purposes for which it was intended. 

That is, somebody else might have said that some other kind of 
a scaffold w r ould have been better, or w’ould have been safer. That 
might be so. Or, that some later design of scaffold should have 
been used, or, that if used it might have avoided the accident. That 
is not the question. The question is: Was this scaffold, in its 
construction and material, reasonably suited for the purpose for 
w r hich it was to be used? 

So, the plaintiff must establish by a preponderance of the evi¬ 
dence that the scaffold here involved w’as defective, and a defect 
cannot be inferred from the mere fact of injury. There must be 
some substantive proof of negligence, knowledge of the defect, or 
?ome omission of duty in regard thereto, and if you find that the 
defendant had no knowledge- of the alleged defect, the plaintiff 
cannot recover unless he show\s by a preponderance of the evidence 
that the defendant by the use of reasonable diligence should have 
discovered such defect. 

As to the matter of the operation that w r as brought to your at¬ 
tention, you are instructed that it is incumbent upon the plaintiff, 
or was incumbent upon the plaintiff, to use reasonable care 

99 and diligence in an effort to be healed of his injuries, and 
if you shall believe from the evidence that a reasonably 

prudent and careful man would or should have submitted to an 
operation for the condition of hernia from which the plaintiff was 
suffering, under similar circumstances, then you shall not allow 
damages for any pain, suffering, disability, or permanent injury 
which you shall believe to have directly resulted from the refusal 
of the plaintiff to submit to such operation. 

But if, on the other hand, you believe from all the facts and 
circumstances that the plaintiff, in declining to be operated upon, as 
advised or recommended by his physicians and surgeons, honestly 
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believed that such proposed operation was so serious and critical ad 
to lead him to believe that such operation would, in all reasonable 
probability, result in his death, and you further find that, as a 
reasonably prudent and careful man he had reasonable cause to 
believe and did believe that such operation would prove fatal, then 
if you find for the plaintiff, you will allow him such damages as 
you may find him entitled to under the instructions of the Court 
bearing upon that point, which will follow. That is, you will not 
reduce the damages pursuant to the instructions in the fifteenth 
prayer that I have just given you. However, I will explain as to 
that in a moment. 

Again, you are instructed that it is incumbent upon the plaintiff 
to observe reasonable care—this is on the same point, but in an¬ 
other way—to avoid Unnecessary disability or the unnecessary con¬ 
tinuance of disabilitv, and if vou believe from the evidence that 

t %j 

the plaintiff, Edward Warren, did not observe reasonable care, and 
if you further believe from the evidence that because of his failure 
to observe such reasonable care he was disabled to a greater 

100 extent or for a greater length of time than he would have 
been by the exercise of reasonable care, then you should 

find for the plaintiff only to the extent and for the length of time 
he would have been disabled if he had exercised such reasonable 
care. Reasonable care or diligence as u-ed in the foregoing para¬ 
graph is such care as a reasonable, prudent man would or should 
exercise in following the advice of his physician or surgeon in 
submitting to operations recommended for him. Now, I have al¬ 
ready explained to you that if you are of the opinion that he should 
have submitted to this operation, as a reasonably prudent man, 
and he has not been justified in refusing to be operated upon, thi n 
you must take that into consideration in according him damages; 
but if you believe as I have suggested here in the prayer that I have 
just read, that as a reasonably prudent man he was justified in de¬ 
clining to be operated upon, because he believed and had reason¬ 
able ground to believe that the operation would prove fatal, then 
the measure of damages will be as I am now about to state it. 

You are instructed that if you find for the plaintiff, you are to 
consider in estimating the damages, the injury to the plaintiff, and 
the damages resulting therefrom to him. You are to take into con¬ 
sideration the sufferings, including bodily pain in consequence of 
such injuries, and also the mental pain and suffering attendant 
upon and the natural incident of such bodily suffering; the char¬ 
acter and extent of his physical disabilities, and whether the in¬ 
juries arc permanent or otherwise; also his consequent loss of earn¬ 
ings, if you find such loss of earnings, from the happening of the 
accident up to the present time, and as much further loss 

101 from impairment of earning capacity as you may find rea¬ 
sonably likely to result in the future from plaintiff's in¬ 
juries, and in determining this loss as to the future—if you find 
such future loss—you will consider plaintiff's age, his bodily vigor 
and health before the accident and since, as shown by the evidence 
in the case; the cost of reasonable medical services, attention and 
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care, and as well a reasonable amount for medicines, and you should 
award such damages within the limits of the sum named in the 
declaration, as will fairly and reasonably compensate the plaintiff 
for all the personal injuries suffered by him, and likewise for the 
reasonable and proper expenses to which he has been put in his 
endeavor to be cured. 

This concludes the instructions of the Court. 

Mr. Sleman: We desire to renew our exception to your Honor’s 
ruling in granting the first and second prayers. 

The Court: All exceptions, it may be understood, are to stand 
without any further consideration of the matter. 

And thereupon, and before the jury retired to consider their 
verdict, counsel for the defendant then and there prayed the Justice 
presiding to sign and seal this, its bill of exceptions, which is done, 
now for then, this 3d day of August, 1911.. 

By tho Court : 

THOMAS H. ANDERSON, Justice. 


102 Counsel for the plaintiff desire to have it noted of record 
that they have volunteered from the time the first tentative 
Bill of Exceptions was submitted to them for their approval, to 
reduce the size of the said proposed Bill of Exceptions, by eliminatr 
ing all of the medical testimony and that bearing upon plaintiff’s 
injuries; all of the colloquy and argument of counsel, and all save 
such fair excerpts from the record, as properly present# all the 
questions saved for review. 

In view of the foregoing statement of counsel for plaintiff, coun¬ 
sel for defendant desire to have it noted of record that the bill of 
exceptions as originally drawn presented only the testimony of Dr. 
Spear in detail touching injuries to the plaintiff and this on account 
of the desire of counsel for defendant to save their exception to the 
ruling of the Court overruling their motion to strike out tho testi¬ 
mony of Dr. Spear. Counsel for plaintiff however insisted that 
the testimony of Dr. Grayson and of plaintiff and his wife regard¬ 
ing injuries should be given in detail as well. 

0. K. 


E. N. HOPEWELL, 

L. J. MATHER, 

A tty8 for PWff. 
SLEMAN & LEECH, 

Atfys for Deft. 


103 Directions to Clerk for Preparation of Transcript of Record. 

Filed August 8, 1911. 

******* 

The Clerk will please prepare a transcript of record upon appeal 
of defendant which hereby describes as the necessary papers thereof 
the following: 

9—2344a 
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1. Declaration. 

2. Defendant’s Plea. 

3. Mem. of Joinder of issue. 

4. Mem. of verdict 

5. Motion for new trial. 

6. Motion in arrest of judgment. 

7. Mem. of overruling of motion for new trial and motion in 
arrest of judgment. 

8. Judgment on verdict. 

9. Bill of Exceptions. 

10. Mem. of defendant’s appeal to Court of Appeals. 

11. Mem. of bond on appeal. 

SLEMAN & LERCH, 
Attorneys for Thompson-Starrett Company . 


104 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
103, both inclusive, to be a true and correct transcript of the record^ 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 52098 at Law, wherein Edward 
Warren is Plaintiff and Thompson-Starrett Company, a Corporation, 
is Defendant, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th day of September, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2344. Thompson-Starrett Company, a corporation, appellant, vs. 
Edward Warren. Court of Appeals, District of Columbia. Filed 
Sep. 14, 1911. Henry W. Hodges, clerk. 
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SUPPLEMENTAL BRIEF FOR APPELLANT 

The third, fourth and fifth assignments of error relate to 
the admission of certain evidence offered by the plaintiff 
and objected to by the defendant, the object of which was to 
discredit the testimony of Frank James, one of the principal 
witnesses for the defendant. These assignments of error 
are as follows: 

3. The Court erred in permitting the plaintiff to ask 
the defendant’s witness, Frank James, on cross-examina¬ 
tion whether a certain question was not put to the witness 
after the accident by one Joe Dougherty. Dougherty was 
an employee of the defendant company who had charge of 
getting in the cement work under the mason foreman, and 
died some months before the trial of the case. Plaintiff was 
permitted to put the following question to the witness James 
on cross-examination, over the objection of the defendant, 
the Court ruling, however, that the plaintiff would be bound 
by the answer of the witness: (Record, p. 46.) 
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Q. Did not Joe say to you, when you came up, 
“Frank, what in hell did you use that old rotten 
trestle for?” 

Neither James nor Dougherty were present at the time 
of the accident and the question is alleged to have been 
put to James sometime thereafter. 

The question being put, the witness answered “No.” 
Whereupon the following question was put to the witness: 

Q. And did you not reply to that and say, that it 
was the only trestle that you had to use? 

And to this question the witness likewise answered “No.” 

4. The Court erred in permitting the plaintiff to con¬ 
tradict the testimony given by the witness James as to the 
alleged conversation with Dougherty by the production of 
the plaintiff and one other witness in rebuttal, who testified 
(Record, 49 to 53) that the conversation as put to the wit¬ 
ness by plaintiff’s counsel, which the witness said never oc¬ 
curred, did in fact take place in their presence, and this 
notwithstanding the Court’s previous ruling that the plain¬ 
tiff was bound by the answer of the witness. 

5. That the Court erred in denying the motion of the 
defendant, made at the close of the testimony, to strike out 
the statement purporting to come from Joe Dougherty. 
(Record, p. 54.) 

The contention is advanced by the plaintiff (Appellee) 
that the subject matter of the query put to James and the 
answer of James is material and not collateral and there¬ 
fore proper impeachment of James. (Appellee’s brief p. 
10) On the same page of their brief, however, counsel 
say: 

“The question on the record is, not whether the 
the statements made were true or false, but wheth¬ 
er or not they were made.” 

At the trial of the case, plaintiff’s counsel frankly admit¬ 
ted that the only ground upon which the testimony in re- 
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buttal was offered was in impeachment of James and that 
in his view that was the only ground ©n which it was com¬ 
petent. (Record pp. 50, 55.) 

James denied that the alleged conversation took place. 
Plaintiff’s witnesses in rebuttal declared that it did. 

Wigmore in his treatise in evidence says (Section 1020): 

The only test (of collateralness) in vogue that 
has the qualities of a true test—definiteness, con¬ 
creteness, and ease of application—is that laid down 
in Attorney General v. Hitchcock (1 Exch. 99): 
“Could the fact , as to which the prior self-contra¬ 
diction is predicated, have been shown in evidence 
for any purpose independently of the self-contra¬ 
dictionr 

Now can it be seriously contended for a moment, in view 
of the state of the record and the admissions of counsel, 
that the fact that this alleged conversation took place, or the 
conversation itself, could have been shown in evidence inde¬ 
pendently of the contradiction? What Dougherty and 
James may have said after the accident is utterly immaterial 
and irrelevant to the issue. Their conversation could not 
have been shown in evidence because it falls within well 
established rules of exclusion. Where then does it acquire 
the quality of materality to render it competent as impeach¬ 
ing evidence. It must be borne in mind that the issue be¬ 
fore the jury was whether the defendant had used ordinary 
care to provide a reasonably safe place for the plaintiff to 
work. What possible light can these alleged post mortem 
remarks of Dougherty and James shed upon the, issue be¬ 
fore the jury? Their injection into the case could only 
tend to create prejudice against the defendant and inflame 
the jury and thereby cloud the issue in the case. It is ver^ 
apparent that the sole object of the testimony was to get 
before the jury the incompetent declaration of the decedent 
Dougherty. 

A very clear exposition of the proposition involved is 
contained ip the decision of the Supreme Court of Maine 
in a recent case entitled Finn v. New England Telephone & 
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Telegraph Company, reported in 101 Maine, 279. In that 
case the court, speaking through Mr. Justice Spear, said: 

This was an action on the case for neg¬ 
ligence. The plea was the general issue. The 
plaintiff, a telephone lineman, while in the employ 
of the defendant company, was injured by a live 
wire of high voltage with which a telephone cable, 
upon which he had been directed to work by the 
defendant’s foreman of a crew, came in contact. 
The verdict was for the defendant. The case 
comes up on exceptions by the plaintiff to the rul¬ 
ing of the presiding justice in excluding certain 
evidence that was offered by him. 

1. The plaintiff introduced testimony tending 
to show that he was in the exercise of due care 
himself and that the accident was occasioned 
through the negligence of the foreman who as¬ 
sured him, without any caution or warning as he 
was about to enter the place of danger to begin his 
work, that everything was all right. 

The foreman was a witness for the defendant 
and testified that he had no recollection of saying 
everything was all right, but that if he did say so 
his meaning was misconstrued by the plaintiff; but 
the plaintiff contends that his testimony was to the 
general effect that personally, he had been guilty 
of no negligence in providing a reasonably safe 
place for the plaintiff to work nor in any other re¬ 
spect. On cross examination he was asked whether 
he had not on the evening of the accident requested 
the night editor of the local newspaper not to pub¬ 
lish any account of the accident in the paper, and 
he denied that he had done so. The plaintiff then 
offered evidence that the foreman, on the evening 
of the accident, did request said night editor to 
suppress the account of the accident, which evi¬ 
dence was excluded. 

In discussing this exception we shall assume that 
the foreman was not a fellow servant of the plain¬ 
tiff but represented the master at the time of the 


accident in the discharge of a duty owed by the 
master to the plaintiff. 

It is a familiar rule of evidence that a witness 
cannot be contradicted as to collateral matter 
brought out upon cross examination. Was the an¬ 
swer by the foreman, then, that he had not request¬ 
ed the suppression of the account of the accident 
in response to a question making a collateral matter. 
We think it was. 

What is a collateral matter ? In Page v. Homan, 

14 Maine, 478, it is said “that a collateral fact not 
bearing upon the issue elicited in cross examina¬ 
tion is not to be contradicted.” From this it would 
appear that “a fact not bearing upon the issue” is 
collateral. In Ware v. Ware, 8 Maine, 42, at page 
53, it is said questions are merely collateral that 
“have no immediate connection with the cause.” 
Wigmore on Evidence,, volume 2, Sec. 1003, lays 
down the test as to whether evidence elicited in 
cross examination is collateral, to be this: “Could 
the fact as to which error is predicated have been 
shown in evidence for any purpose independently 
of the contradiction.” 

The plaintiff’s brief frankly says: “We do not 
claim that the evidence should have been received 
on the ground that it was an admission of liability 
by an agent of the defendant which would bind the 
corporation * * * * on the contrary had 

the foreman not been a witness in the case an offer 
of the answer in question would, we think, have 
been rightfully refused. 

Applying the above tests, could the plaintiff have 
shown, independently of any contradictory effect, 
that the foreman on the evening of the accident 
requested the night editor not to publish any ac¬ 
count of the accident? If not, then the denial of 
the foreman that he did make such a request was 
with respect to a collateral matter. 

Now the issue in the case on trial involved the 
alleged non-performance by the master of the 
duty to provide a reasonably safe place for the 


servant to work, due to the alleged negligence 
of the foreman in not having the place made safe. 
The alleged request of the foreman to the night 
editor of the newspaper, if true, was long after the 
accident and entirely without the scope of his du¬ 
ty or authority, and could have no possible rele¬ 
vancy tending to prove or disprove the issue in 
question, as conceded in plaintiff’s brief above 
quoted. The evidence offered was therefore to 
contradict a collateral matter brought out on cross- 
examination. 

But the plaintiff says further that while the al¬ 
leged suppression was entirely independent of 
his duties to the corporation and unauthorized 
by it, yet it should have been admitted for the pur¬ 
pose of contradicting the witness; but it seems to us 
that this is seeking the admission of testimony in di¬ 
rect violation of the rule just considered, the very 
reason for which assumes that collateral evidence 
is not capable of being contradicted and the very ob¬ 
ject of which is to prevent such contradiction and 
the consequent extension of a trial by the intro¬ 
duction of contentions irrelevant to the main issue. 


A leading case on the subject is that of Sherman v. Dela¬ 
ware, Lackawanna & Western Railroad Co., 106 New York, 
542, in which the opinion was written by Mr. Justice Peck- 
ham, afterwards Justice of the Supreme Court of the 
United States. In that case the court said: 

The plaintiff brought this action to re¬ 
cover damages alleged to have been sustained 
by him through the negligence of defendant’s serv¬ 
ants. He was a passenger on one of defendant’s 
trains and was going, in Sentember, 1882, from 
Hoboken to Murray Hill Station. He took the 
train at 5-20 and was approaching his destination 
about 6-40. The plaintiff says he heard a whistle 
which he supposed was meant for his station and 
got up from the seat in which he was sitting and 
walked to the other end of the car to get some of 
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his baggage, which having done, he was returning 
to his former seat, when, in passing along the aisle, 
he tripped and fell over a board stretching across 
it from under one seat to the one immediately op¬ 
posite, which board had been placed there by a 
brakeman in order to reach and lieht one of the 
lamps in the car. The plaintiff says he was badly 
hurt, and he claims to recover his damages from 
the company, based upon the alleged negligence 
of the brakeman in leaving the board there while he 
went to the end of the car to attend to some duty 
consequent upon the approach of the train to the 
station. It was getting rather dark in the car at the 
time of the accident, and the board was raised from 
the floor about fifteen inches, and the plaintiff, while 
proceeding, as he says, with ordinary care, failed to 
see the board, which was so securely fastened in its 
place as not to yield, and it thus caused the acci¬ 
dent. There was a dispute as to the time when the 
board was placed there by the brakeman; the plain¬ 
tiff alleging it was between the time he passed down 
the aisle for his baggage and his return to his seat 
while the brakeman alleged that he was standing, 
or just preparing to stand, on the board when the 
plaintiff came up and asked him to let him pass, 
which he did, and in doing so cautioned him to be 
careful about or to look out for the board. After 
the brakeman had given this testimony on his di¬ 
rect examination, the plaintiff’s counsel asked him 
what conversation he had with the plaintiff on that 
day while on the train to Murray Hill Station. 
This was objected to by defendant’s counsel as in¬ 
competent and immaterial which, being overruled, 
he excepted and the witness answered that he had 
none—not a word. He was again asked if he did 
not state to the plaintiff that he had forgotten to 
move or slide back to its place the board on which 
he had stood, and that it was his fault, that he was 
careless. This was also objected to, the objection 
overruled, and the defendant’s counsel excepted. 
The witness then answered and denied that he had 



stated any such thing. The plaintiff was subse¬ 
quently recalled and asked by his counsel if he had 
any conversation with the brakeman in relation to 
the accident on the day it occurred, and he answer¬ 
ed that he had, and under objection and exception 
by defendant’s counsel he stated the brakeman ask¬ 
ed him if he was much hurt, and he answered that 
he was badly hurt and suffering great pain. The 
court then asked him to repeat the conversation, 
which he did, and added what he had not stated in 
answer to his counsel, that the brakeman said, “it 
was my fault the board being left there.” 

It is perfectly evident that the conversation about 
which the brakeman was interrogated on his cross- 
examination was a conversation after the accident 
had happened and was aimed at drawing out a 
statement from the witness as to how the accident 
had occurred or what caused it, and whose fault it 
was. That evidence was plainly inadmissible 
against the defendant. It was no part of the res 
gestae , but was simply calling for a narrative of a 
part occurrence. The authorities are numerous and 
it is not necessary to cite them. The evidence being 
at its nature inadmissible, the plaintiff could not ob¬ 
tain the benefit of it by cross-examining the brake- 
man in regard to it, and, upon his denying it, seek to 
prove it by another witness under the guise of con¬ 
tradicting the brakeman. The objection to the 
question was well taken when the plaintiff asked it 
on cross-examination, but the question being ad¬ 
mitted under defendant’s objection, and the witness 
denying that he ever said it, the plaintiff was bound 
by his answer and had no right to contradict him 
by other evidence. There was nothing in the evi¬ 
dence of the alleged conversation sworn to by the 
plaintiff, which legitimately tended to impeach or 
contradict the evidence given by the brakeman on 
his direct examination, which was proper as de¬ 
tailing a part of the occurrence. 

It is urged, however, that the addition made by 
the plaintiff in his answer to the court, by stating 
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that the brakeman said it was his fault, did not 
come in under defendant’s objection, and that no 
motion to strike it out being made there is no valid 
, exception. This is not tenable. The evidence of 
the conversation, whatever it was, was duly ob¬ 
jected to, and the court simply requested the witness 
to repeat it. It was quite unnecessary to again re¬ 
peat the objection. The court had alreadv ruled 
that the conversation was proper, and when the 
witness, in again answering, made an additional 
statement, it came in under the objection and ex¬ 
ception already taken. 

It is also said that the evidence in the case is so 
plain as to the happening and the cause of the ac¬ 
cident that the testimony under consideration could 
not have possibly harmed the defendant. This we 
cannot clearly see. The case may have been fully 
proved, and yet the responsibility of defendant 
therefore not necessarily follow. This evidence 
was an admission of the brakeman that it was his 
fault that the board was left there, and we can¬ 
not say that the jury did not take such statement 
as an admission of its negligence by the company. 

A verdict for the plaintiff having been rendered, 
and there being in the case evidence which was in¬ 
competent, and which we cannot say may not have 
influenced (and which probably did influence) the 
jury, we have no alternative, but must reverse the 
judgment and grant a new trial, with costs to 
abide the event. 

The law is also very clearly and forcefully stated by the 
Supreme Court of Mississippi in the case of Simms v. For¬ 
bes, 86 Miss. 41). In that case the Court said: 

The plaintiff after having testified in her own 
behalf, was recalled and questioned touching a con¬ 
versation with W. J. Foster, a witness for defend¬ 
ant some days before trial at plaintiff’s home. 
Foster was the clerk in defendant’s store who was 
showing plaintiff the bookcases at the time she fell 
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into the elevator opening, and had testified that he 
called plaintiff’s attention to the opening a few 
moments before she fell. Plaintiff was asked by 
her counsel: “When Mr. Foster came down to see 
you, as a part of the conversation he had with 
you, did you say to him that you heard that they in¬ 
tended to say that you were warned about that 
place? This was objected to, and objection sus¬ 
tained. She was then asked: “As a part of that 
conversation, did you say to him that you had not 
been warned?” This question was objected to, 
objection overruled, and defendant excepted. 
Plaintiff replied: “I looked him right in the face 
most impressively, and said it very slowly, ‘I hear 
your people say that I was warned;’ and he said 
nothing. There is no ground upon which this test¬ 
imony was admissible. It is clearly nothing but 
hearsay, and not within any of the exceptions to 
the rule which excludes hearsay evidence. It is 
true when Foster was on the stand a predicate was 
laid for contradicting him upon this point. But the 
rule is well established that a witness mav not, on 
cross examination, be questioned as to collateral 
and irrelevant matters with a view to self-contra¬ 
diction of his answer. In such cases the cross¬ 
examiner is bound bv his answer. The rule against 
hearsay would be of but little value if it could be 
evaded by the transparent device of introducing 
it in contradiction of the adversary’s witness upon 
collateral matters. Unless a party has a right to 
offer a conversation or statement directly, he can¬ 
not get it before the jury merelv by way of con¬ 
tradicting a witness on matters brought out on 
cross-examination. Again plaintiff was asked: 
“When Mr. Foster came down to see you, did he 
make a statement to you in which he said, T take 
great blame for that accident myself?’ To this she 
replied: “I cannot say whether he did say that ex¬ 
actly, but he said ‘I take great blame,’ or he said, 
T blame myself for the accident, and my reply 
was: ‘Somebody was to be blamed, certainly.’” 
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Defendant moved to strike out the last question 
and answer. Motion was overruled, and excep¬ 
tion taken. The last answer was obnoxious to the 
same objection as the former. It was mere hear¬ 
say. Plaintiff could not have availed of it as a 
part of her case, nor could she have shown it in 
evidence for any purpose, independently of the 
self-contradiction of Foster. Such being the case, 
it was not available in any form or for any purpose. 
The evidence must have been highly prejudicial to 
defendant. For error of the court in admitting it, 
the judgment must be reversed. 


The case of McGurk v. New York City Ry. Co. (May 
1905—93 N.Y. Supp. 1081) is another case directly in 
point. In that case, the Court said: 


The assignment of error relied upon in this ap¬ 
peal is a ruling of the trial court upon the admis¬ 
sion of certain evidence under objection. The ac¬ 
tion is one brought to recover for damages sustain¬ 
ed by plaintiff, a truck driver, while driving his 
truck along West Broadway, in this city, by a col¬ 
lision therewith of one of defendant’s cars, as al¬ 
leged, through the negligence of defendant. De¬ 
fendant’s motorman, called as a witness on its be¬ 
half, had testified to his recollection of the occur¬ 
rence in question, when, at the close of his re- 
cross examination, he was asked: “Q. Did you 
see this gentleman Mr. Tennessee, standing there?” 
To which he answered: “I don’t know who he is. 
I did not see him.” Tennessee was the first witness 
called on plaintiff’s behalf, and had testified as an 
eye-witness of the occurrence. The motorman, 
Harvey was then asked whether Tennessee had not 
asked him why he (Harvey) ran into the truck, to 
which he had made an abusive reply, and Harvey 
denied the same absolutely. The witness Tennes¬ 
see, recalled, was then, against defendant’s objec¬ 
tion allowed to testify that he had asked the motor- 
man immediately after the accident, “Do you know 
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that you hurt a fellow ?” To which the motorman 
made the abusive reply as to which he had been 
questioned. The motormaris alleged reply was in 
no way relevant or material as to the matter at is¬ 
sue. It contained no admission or declaration as to 
the cause of the collision. It in no way contradict¬ 
ed any of his testimony brought out upon direct 
examination. The only purpose of offering the 
proof, and the effect of its receipt, were to impress 
the jury with the idea of Harvey’s lack of credi¬ 
bility. But the matter in question ( i. e. the con¬ 
versation with Tennessee) was not brought out 
on the direct examination of Harvey, nor was he 
questioned regarding any such topic. The plain¬ 
tiff’s counsel, therefore, by asking him the 
question as to any conversation with Ten¬ 
nessee, made him the plaintiff’s witness as to such 
new matter, and could not contradict him thereup¬ 
on; and as the only effect of Tennessee’s evidence 
was to impeach Harvey upon a point of conversa¬ 
tion between them which threw no light on the cause 
of the accident, and not to give any material evi¬ 
dence upon any issue in the case, it was improperly 
received. Kay v. Metropolitan St. Ry. Co., 163 N. 
Y. 447, 57 N. E. 751; Becker v. Koch 104 N. Y. 
401, 10 N. E. 701, 58 Am. Rep. 515. 

Judgment reversed and new trial ordered, with 
costs to appellant to abide the event. All concur. 

Another New York case illustrating and applying the 
principle here involved is the case of Wimmer v. Metropol¬ 
itan Street Railway Company, 92 Appellate Div. 258,259,- 
260. In that case the Court said: 

Several errors are urged upon our attention, 
one of which we regard as fatal to the judgment 
which has been obtained. During the course of the 
trial Eugene Worden, a witness for the defendant, 
and employed by it as a car starter at about the 
place where the car stopped, was called as a witness 
and testified in substance to the version of the trans- 
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action as claimed by the defendant. It appeared 
that after the accident Worden assisted the plain¬ 
tiff’s husband in removing the plaintiff to the wait¬ 
ing room nearby, where she remained until she was 
removed to her home. After the defendant had 
offered all of its proof the plaintiff recalled Wor¬ 
den to the stand and interrogated him respecting a 
conversation he had with the plaintiff’s husband in 
the waiting room. In answer thereto Worden testi¬ 
fied that he had no conversation with the plaintiff’s 
husband at the scene of the accident; that plain¬ 
tiff’s husband did not tell him in the waiting room 
that his wife was thrown off the car and that he 
did not ask him what was the matter; that he did 
not remember stating to him that he “was sorry 
that such an accident should happen to one of my 
neighbors, as I lived in the same vicinity;” that 
he did not tell him that he had not the number of 
the car, but that he had the number of the follow¬ 
ing car. “I did not then say to Mr. Wimmer, ‘I 
know the fellow.’ He never said a word to me 
about the accident, or words to that effect. Speak¬ 
ing of the conductor of the car, I am sure I didn’t.” 
And he further stated: “No conversation except 
in relation to his name and address. I am not posi¬ 
tive in reference to whether I told him I was 
sorry that it happened to a neighbor. I didn’t say 
‘I know the fellow.’ He never said anything to me 
about the accident.” Subsequently the husband of 
the plaintiff was called as a witness and interrogat¬ 
ed with respect to what transpired in the waiting 
room. This was objected to by the defendant as in¬ 
competent, improper, irrelevant, immaterial, as it 
was not proof in rebuttal. The objection was over¬ 
ruled, and the witness testified with respect to where 
lie saw Worden and stated that he had a conversa¬ 
tion with him at the waiting room. He was then ask¬ 
ed “What was that conversation?” To which the de¬ 
fendant objected upon the same grounds as before, 
and upon the further ground that it was for the 
purpose of contradicting the witness on the mat- 
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ter brought out by the plaintiff, that the matter 
was purely collateral; that the plaintiff was bound 
by it and should not be oermitted to contradict 
what he said or denied. The objection was over-, 
ruled, exception was taken, and the witness was 
permitted to testify: “When the starter came up 
to me he asked me what was the matter. So I told 
him my wife was thrown off the car. So he asked 
me: What is your address? What is your name? 
Where do you live? I stated to him the name and 
address. So after that he said, that T am very 
sorry that that must happen to one of my neigh¬ 
bors.’ Further on I told him that the number of 
the car I took was the following car after the car 
the accident happened on and the time when it 
happened. So he looked at me and says: ‘Well I 
know the fellow. He never said a word to me.’ 
Then my wife she fainted away, and he rung up 
for an ambulance. This evidence was improperly 
received, as it bore upon a matter collateral to the 
issue. When the plaintiff called Worden and in¬ 
terrogated him in respect thereto she became bound 
by his answers, and could not thereafter call wit¬ 
nesses to contradict him. That a ruling nermitting 
such an examination constitutes reversible error 
has been recently held by this court. (Deutschmann 
v. Third Ave. R. R. Co., 78 and cases cited). The 
evidence was distinctly prejudicial, as the plaintiff 
was permitted to have considered bv the jury the 
husband’s declaration that his “wife was thrown 
off the car.” This was the vital issue in the case, 
and the husband was enabled to give in evidence 
his declaration of the fact long a* ter the accident 
had happened. The conversation was clearly col¬ 
lateral, and when the witness Wor den denied that 
such statement was made to him at that time, the 
plaintiff had no legal right to contradict it. The con¬ 
versation was also improper for another reason. The 
declarations made by Worden at the station after the 
accident happened were not binding upon the defend¬ 
ant. He was not then engaged in the defendant’s bus- 
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iness and his declarations could not be made avail¬ 
able to fasten liability upon the defendant, and 
they could not be proved, either by way of contra¬ 
diction or otherwise, anv more than the declara¬ 
tion of a stranger could be taken after the happen¬ 
ing of the event. 

The case of The Saranac, a Federal Admiralty case re¬ 
ported in 132 Fed. 936, 941—942, is likewise a case directly 
in point. In that case, the Court said: 


As to the reception of certain evidence upon 
which a ruling of the court was reserved, stress is 
placed upon a remark by the witness McDonald, 
mate of the Saranac, soon after the accident, and 
while Patten was being assisted out of the hold by 
the witnesses Gibbs and Johnson. The latter test¬ 
ified that McDonald stated, in substance, that “these 
hatch covers never did fit anyway.” Assuming the 
statement to have been made, which is denied by 
McDonald, it is not entitled to anv nrobative weight 
* * * McDonald was not a bystander. The dec¬ 
laration was made about 10 minutes after the ac¬ 
cident. In these circumstances, the statement was 
not a part of the res gestae, and admissions of this 
character by an agent or employe cannot bind the 
respondents. Such declarations, designedly or 
thoughtlessly made, and which were not the natur¬ 
al utterances of the declarant at the time of the ac¬ 
cident are inadmissible. Furthermore, the witness¬ 
es between whom the conversations occurred did 
not represent the owner of the vessel, and hence the 
statements attributed to them are plainly hearsay, 
and were not made within the scope of their au¬ 
thority. Nor is the statement of the witness Bull- 
erwell to McDonald, several weeks prior to the ac¬ 
cident, that the hatches were unsafe, considered by 
me. On cross-examination, the witness Bullerwell 
was asked, against respondent’s objection, if he had 
not cautioned the first mate against stepping on the 
hatches, and if he had not informed him that they 




were insecure. The witness denied making the re¬ 
mark. Libelant then called the first mate McDon¬ 
ald in rebuttal, who testified that Bullerwell had so 
stated to him before the accident. It is thought that 
libelant was concluded by the denial, and therefore 
it was not proper to contradict it by testimony that 
he did make the remark attributed to him at the 
time stated. 

Another case which clearly states the proposition involv¬ 
ed and rules agaisst the admission of evidence of this char¬ 
acter is the case of Wojtylak v. Kansas & T. Coal Co., 87 
S. W. 506, 514. 


3. A kindred assignment of error is that which 
is based on the question propounded to Thos. Gra¬ 
ham, the pit boss, when he was on the stand. After 
calling his attention to certain miners who were 
present at the foot of the shaft, whither they had 
brought plaintiff after he was hurt he was asked: 
Q. “Now, then, I will ask you, if at that time 
and place a charge was not made to you by one of 
these men that his (plaintiff’s) injury was the re¬ 
sult of your failing to supply him with props? 
Ans. No, sir; there was not.” To this question de¬ 
fendant objected, but the objection was overruled. 
Again: “Didn’t they accuse you, or any of them, 
then and there, with being at fault for his injury, 
for sending him to work in that place, which was 
dangerous? (Objected to. Overruled.) Ans. 
No, Sir. (Exception saved.) 

Q. On that day, and in that mine, after the 
injury of Mr. Wojtylak, and before he was taken 
from the mine, didn’t Leopold Pokelli, say to you 
when you asked, Ts he badly hurt ?’ and the answer 
from him came, ‘He won’t need the props that you 
did not send,’ and did he not further use the words, 
‘Damn you! you are the fault of his being hurt?’ 
Defendant again objected that it was incompetent. 
The objection was overruled and Exception saved. 
The witness answered, “No, Sir; not to my knowl- 
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edge he did not.” Thereupon, in rebuttal, and to 
impeach Graham, the plaintiff, over the objection 
of defendant, later called Gontarewitz and Gorski, 
and repeated the questions asked Graham and they 
testified that Pokelli did say what Graham denied 
he said to him. It will be observed first that the 
declaration thus admitted against defendant was 
not a statement or declaration of one of its man¬ 
agers or employes, but of one of the miners, since 
deceased, and made at least three quarters of an 
hour after plaintiff was hurt? Indeed, no effort 
whatever was made to show that Graham, the pit 
boss, made any reply to this charge and denuncia¬ 
tion of himself. The evidence was clearly incom¬ 
petent. It was no part of the res gestae. Even if 
Graham had made declarations that evening as to 
the cause of plaintiff’s injury, they would not have 
l>een competent evidence in chief against the de¬ 
fendant. They could only have been a narrative of 
what had occurred in the morning. What he said 
at the time plaintiff asked for the props, 
if anything, was competent, because said in 
the discharge of his duty to his employees; 
but what he said in the evening, 10 hours after 
the conversation in the morning was no part of 
the transaction. 

It was utterly incompetent as impeaching 
testimony, because wholly incompetent and ir¬ 
relevant. Contradictory statements which may be 
shown for the purpose of impeaching a witness . 
must be of facts pertinent to the issue, and which 
could have been shown in evidence as facts, inde¬ 
pendent of the inconsistency. Hamburger v. Renk- 
el, 164 Mo. loc. cit. 407, 64 S. W. 104. This state¬ 
ment, however, was not even the inconsistent state¬ 
ment of Graham, because neither Gorki nor Gon¬ 
tarewitz pretended to testify that Graham made 
any reply whatever to Pokelli’s statement. The 
whole matter then resolves itself into the simple 
proposition whether as against the defendant, the 
statement of Pokelli, charging defendant’s pit boss 
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with neglect in not furnishing the props to plain¬ 
tiff, and cursing him for being the cause of plain¬ 
tiff’s injury, was competent We know no rule of 
evidence or any sound principle of law that would 
justify it It is now claimed that it was competent 
on cross examination to refresh Graham’s memory, 
or rather to test his reliability as a witness, as to 
the occurrences in the morning. As we have al¬ 
ready said what occurred in the early morning, 
when plaintiff and his witnesses assert plaintiff ask¬ 
ed for props, was all well enough, because said in 
the discharge of Graham’s duty as the represent¬ 
ative and agent of defendant; but it is clear that it 
was incompetent for the purpose of impeachment. 
It is obvious that the controlling purpose of this 
inquiry of Graham and the attempt to impeach 
him thereon, was to get before the jury Pokelli’s 
conclusion as to who was in fauilt—a fact which 
the jury was impaneled to try and determine. That 
this evidence was exceedingly damaging and tend¬ 
ed to inflame the minds of the jury against Graham, 
and consequently against defendant, for sending 
the plaintiff into the dangerous place, there can be 
no doubt whatever. It should have been excluded. 
There is no way of testing Pokelli’s knowledge of 
the danger, or his competency to judge of the dang¬ 
er of plaintiff’s room. It was not part of the res 
gestae, nor an admission of the defendant. (Citing 
cases.) It was incompetent as impeaching evidence, 
being on collateral and impertinent matter. (Citing 
cases.) 


The Supreme Court of Nebraska has stated the doctrine 
regarding the exclusion of this class of testimony in the 
case of George v. State, 16 Neb. 318. In that case the 
Court said: 


On the trial the prisoner was sworn as a witness 
on his own behalf. Upon his cross examination the 
district attorney put the following question to him: 
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Q. Did you approach this girl and another girl 
by the name of Mamy and a gentleman with them, 
these three sitting at a table down in the Tivoli 
garden, last August, and say to Mamy in the hear¬ 
ing of this girl referred to: This feller has got mon¬ 
ey, come and get into the hack, and I will drive you 
out, and we will have a chance to get it, or fix him, 
or anything of that sort ? 

The witness answered, “No, sir.” 

After the defense rested, the district attorney 
on the part of the state recalled Frankie Driscoll, a 
witness who had been previously sworn and exam¬ 
ined on the part of the state, she being the person 
referred to in the foregoing question as “the girl,” 
and put the following question to her. I quote 
from the bill of exceptions: 

O. Do you recollect one night last August of 
seeing Lou George down at the Tivoli garden? 
(Objection—Overruled.) 

A. Yes, Sir. 

O. Who were you with? 

.A. I was alone. 

O. Who did you see there with Lou George, or 
did Lou George speak to you? 

A. No, Sir. 

Q. Who were you sitting with when he came 
up. (Objection. Overruled.) 

A. He was not talking to me, but a girl sitting 
on the same bench that I was on one side, and a 
gentleman was sitting on the other side of the table. 

O. What was her name? 

* ** 

A. Mamy. 

Q. What did Lou say to Mamy in your pres¬ 
ence? 

A. He said this man has got money, and if you 
will get a hack, and go out to the road house we 
will fix him all right. 

It will be borne in mind that the alleged robbery 
for which accused was being tried occurred , on the 
19th day of November, and this meeting of which 
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witness was interrogated was claimed to have oc¬ 
curred in the month of August preceding. Any¬ 
thing about the latter circumstance was therefore 
a collateral matter in the trial. It cannot be claim¬ 
ed that the district attorney could have been per¬ 
mitted to ask of a witness on the part of the state 
on his direct examination the question that he was 
permitted to ask the accused on his cross examina¬ 
tion. It would have been open to almost every ob¬ 
jection which lies to any question in any case. And 
this is the test. If the question put to a witness on 
the part of the state on his direct examination would 
have been objectionable as being no part of the 
state’s case, then it is collateral and the party asking 
it is bound by the answer, and will not be permit¬ 
ted to call another witness to contradict him. See 
Wharton’s Law of Evidence, vol. 1, Sec. 559, and 
forty cases there cited, constituting the whole cur¬ 
rent of authorities from 7 East., to 1 Texas Court 
of Appeals, and I don’t think that a single case can 
be found holding to the contrary. 

And this testimony was highly prejudicial to the 
plaintiff in error in fact. But I do not enlarge up¬ 
on that as I desire to put this decision and opinion 
squarely on the law, as I think it has been univers¬ 
ally understood and settled for ages. Reversed. 

Stated concisely, the effect of the admission of this tes¬ 
timony by the Court below was to permit the plaintiff to 
get before the jury indirectly what he admits he could not 
get before it directly. The testimony admitted falls under 
the condemnation of the rule stated and followed in the 
foregoing cases and that its admission was damaging to 
the defendant can not be doubted. This was doubly true 
because the Court failed to charge the jury that the tes¬ 
timony was of no probative value upon the issues of the 
case and the jury was thereby allowed to regard it as sub¬ 
stantive evidence in the case. Even if the plaintiff’s view 
of the law is correct, which we most emphatically deny, still 
it was the duty of the Court of his own motion, after ad¬ 
mitting the testimony over the vigorous objections of de- 
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fendant, to instruct the jury that the testimony could only 
be regarded as impeachment of James and not as proof of 
the matter stated. And the failure of the Court so to 
instruct the jury constitutes reversible error. 

We cite on this point the case of Owensboro City R. Co. 
v. Allen, 32 Ky. Law Reporter, 1353, 1357, 108 S. W. 357 
wherein the Court said: 

Had the testimony been as to a material matter, 
it was not substantive evidence, and the failure of 
the court so to advise the jury and to tell them that 
it could be considered by them only for the purpose 
of affecting the credibility of the motorman, would 
have constituted error authorizing a reversal. (I. 
C. R. R. Co. v. Winslow, 119 Ky. 877; C. & O. 
Rwy. Co. v. Reeves 11 Ky. Law Rep. 14; Greenleaf 
on evidence, vol. 1, Sec. 113. 

See also Sturges v. State, 102 Pac. 59, 68. 

For error in admitting this testimony and for the other 
errors discussed in our original brief, we submit that the 
judgment of the lower Court should be reversed and the 
case remanded for a new trial. 


W. L. Clark, 

of Counsel. 


Paul Sleman,, 
Harry F. Lerch, 
Attorneys for Appellant. 
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